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AGREEMENT PROTECTING BANK PAYING STOPPED 
CHECK 


the blank forms which banks provide for their depositors’ use 
stopping payment checks customary insert elause the 
effect that the bank not held liable the event that the check 
paid through oversight. 

The courts differ the effect provisions this kind. One 
court, least, the California District Court Appeal, holds that any 
such attempt the part bank avoid liability contrary 
publie policy. the Hiroshima Bank Italy, 248 
Rep. 947, the California court refused favor bank the 
following clause, which was printed its stop payment forms: 


undersigned makes the foregoing request act courtesy 
only, and hereby indemnifies you against, and releases you from all 
liability reason compliance noncompliance therewith.’’ 


the other hand protective clause this character has been en- 
forced the Supreme Judicial Court Massachusetts. the case 
Tremont Trust Co. Burack, 126 Rep. 782, the protective 
clause question read follows: 


Tremont Trust Company receives this request with the under- 
standing and upon express condition that will use the best methods 
known prevent oversight accident, but shall not any 
way liable for its act should said check paid the course 
its 


The latest case this question one which was recently decided 
the New York Court Appeals, Gaita Windsor Bank, 167 
Rep. 203. this the protective clause used the bank its 
stop orders was held valid. (See page 689.) 

The plaintiff drew check for $500 the defendant bank and, 
before was presented, signed stop payment order which contained 
the following clause: 


you pay this check through inadvertency, oversight, 
expressly understood that you will way held responsible.’’ 
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Five days later the check was paid the bank, presumably the 
result oversight. holding that the stipulation protected the 
bank from liability the court said: 


notice served the bank the plaintiff clear and un- 
ambiguous. There can mistake regard its meaning. The 
plaintiff, effect, notified the bank that had given check which 
was valid, but that had changed his mind and did not want the 
check paid. said, however, effect, ‘If you (the bank) pay 
through inadvertence, will not hold you responsible.’ had legal 
right serve such notice qualifying the bank’s common-law liability, 
and, when the bank paid the check, after receipt such notice, did 
not become legally liable the drawer the absence evidence 
willful disregard the notice. 

drawer desires hold bank its liability 
and impose upon the absolute duty stopping payment check, 
the notice served the bank should positive and unqualified. Then, 
the bank does not desire assume the liability imposed such 
notice, may cancel the account and terminate its relationship with 
the depositor. 

the other hand, the drawer serves qualified limited 
notice like the one question, the obligation the bank thereby 
limited, and will not liable the drawer the check inad- 
vertently 


would well for banks New York state adopt the form 
stop payment orders used the Windsor Bank Case. The highest 
court the state has passed upon this particular form and finds that 
gives the bank the protection was intended afford. The same 
applies the banks the state Massachusetts, with reference the 
stop payment form the Tremont Trust Company Case. 

The New York decision will found published full among the 
banking decisions this issue. 

the other hand would well for banks, New York 
least, avoid the use protective clause which was used another 
New York decision. The decision question Elder Franklin 
National Bank, Supp. 576. this the defendant bank 
the following provision printed its passbooks: 

agreed that ‘‘the bank shall not responsible for the execu- 
tion order stop payment check drawn; that 
the bank will endeavor execute such orders, but that liability 
shall created failure so, and that rule, usage cus- 
tom shall construed create such 

this case the defendant bank, through oversight, paid 
check drawn the plaintiff after the plaintiff had directed that 
payment stopped. was held that the bank was liable and that the 
above clause afforded protection. 
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will noticed that the agreement this case did not declare 
unconditionally that the bank would execute stop order, but the 
contrary, invited the assent the depositors the engagement 
agreeing that would endeavor execute such orders. the opinion, 
written this case, the court said: 


the absence any agreement, the bank was 
bound respect the notice which had received, and for failure 
observe the directions its depositor that regard, would have 
been clearly liable. The check was mere order upon the bank pay 
from the depositor’s account according the instructions that re- 
spect contained therein, and was subject revocation the drawer 
any time before was paid; and the bank should pay after notice 
such would held have paid out its own funds, and 
not, therefore, charge its depositor with the amount, but must 
the defendant itself for its own benefit, must strictly construed. 

will observed that such agreement does not declare uncon- 
ditionally that for the failure observe stop order, the bank shall 
not liable, but invites the assent its depositors the engage- 
ment agreeing that will endeavor execute such orders. This 
most important qualification, and was doubtless inserted 
assurance them that the bank would still exercise some care the 
matter. Indeed, can scarcely credited that any bank could ob- 
tain depositors any account, under agreement that under cir- 
cumstances should responsible for failure observe their direc- 
tions with respect the stoppage checks. The defendant, will 
observed, did not refuse receive any such notices; indeed, the evi- 
dence the case shows that not only recognized the right its 
depositors that regard, but also provided method registering 
such notices orders, assure the proper observance them 
its clerks, thus acknowledging the obligation which had assumed 
endeavor execute such orders. Upon proper construction the 
language used the agreement, are the opinion that its fair 
derogation the common law such eases, and being framed 
import was that the defendant should not liable good faith 
bear the loss itself. The agreement question is, therefore, one which 
paid the check that had been stopped, unless failed properly ful- 
fill its agreement endeavor comply with the depositor’s direction. 
other words, the promise make such endeavor necessarily im- 
ported the exercise the bank least ordinary doing. 
Any other construction than this would not only render the engage- 
ment meaningless, but also most injuriously misleading 


CASHING CHECKS FOR DEPOSITORS’ CLERKS 


generally safe enough for bank cash checks drawn 
depositor payable and presented clerk the de- 
positor’s employ. That is, safe, provided the depositor’s signature 
genuine and the amount the check has not been tampered with. 
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But, when depositor’s clerk presents check payable the order 
some person and indorsed that person’s name, the bank should 
exercise caution before cashing the check the clerk’s request. 
such the payee’s name has been altered the bank will 
responsible the depositor for the amount, even though the depositor 
negligently signed the check such form facilitate its alteration. 
This was brought out recent decision the New York Court 
Appeals, Gutfreund The East River National Bank, 167 Rep. 
171. This decision published full among the banking decisions 
this issue. 

this appeared that the plaintiffs, partners wholesale 
and retail meat market, kept their business checking account the 
defendant bank. They bought provisions from various well known 
wholesale dealers including Swift Co. and Cudahy Packing Co. 
They had their employ dishonest bookkeeper. 

was one the bookkeeper’s duties write out checks payable 
persons whom the plaintiffs were indebted and present them 
one the members the firm for signature. When presenting 
number checks for signature, adopted the system slipping 
one which did not represent debt actually owed the plaintiffs. 
The checks slipped would made payable ‘‘Swift’’ instead 
Each these checks would attached regular bill which had 
been paid, the amount the fraudulent check being the same the 
amount the bill. each instance the bookkeeper would leave 
space before the payee’s name and, after the check had been signed, 
would insert initial before the name, making the check ap- 
parently payable the order individual as, for instance, 
His next step was indorse the name the payee 
the check, present the defendant bank and request the amount 
The bank cashed number such checks for the bookkeeper 
over period about fifteen months, the bookkeeper appropriating 
the proceeds. 

When the fraud was discovered the plaintiffs brought suit against 
the defendant bank for the amount the checks. was held that the 
plaintiffs could recover. 

There general rule the effect that negligent for de- 
positor sign check such form that may readily altered. 
number cases has been held that bank may escape liability 
paying altered check showing that the alteration was made 
possible the depositor’s negligence, where blank spaces are left 
before the amount expressed words and figures and the check 
raised ‘by filling these spaces. 

The plaintiffs undoubtedly violated this rule signing checks pay- 
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able order ‘‘Swift’’ ‘‘Cudahy’’ with spaces before the names 
which initials could inserted. 

But there was another element the case. The bank was negligent 
paying the checks. should have been put upon its guard when 
the plaintiffs’ clerk presented check payable order, bearing payee’s 
indorsement, and demanded should have had its suspicions 
aroused the fact that the checks question were payable 
and ‘‘Swift,’’ the names firms with which the plaintiffs 
transacted business through the bank. other words, although the 
plaintiffs were negligent their negligence was not the ‘‘proximate 
the loss. the last analysis the loss was due the negli- 
gence the bank cashing the checks under the recited. 

quite possible that, the checks had been deposited another 
bank and paid through the clearing house, the defendant would not 
have been liable. This question, however, was not before the court and 
consequently was not decided. 

One thing certain, however, and that that bank assumes 
risk cashing check payable order, the request the drawer’s 
clerk, without investigating the identity the payee and the genuine- 
ness the indorsement. 


GIVING NOTICE BANK PAYMENT FORGED CHECK 
—CLEARING HOUSE RULES 


most the states there statute providing that drawee 
bank shall not liable depositor for the payment ‘‘forged 
raised check,’’ unless the depositor notifies the bank, begins 
action against the bank, within specified time after the return him 
the canceled check representing the payment. 

The question has arisen several cases whether the expression 
check’’ used these statutes includes checks bearing forged 
indorsements well checks bearing forged drawers’ signatures. 

the most recent decision this question the California District 
Court Appeal holds that the California statute has application 
forged indorsement. The case Merchants’ Na- 
tional Bank Los Angeles Continental National Bank Los 
Angeles, 277 Pac. Rep. 354. 

this case appeared that, October 14, 1921, title company 
drew check the plaintiff bank for $1,651.60, payable the order 
Camille Sentous administrator estate. The check was de- 
livered one King, who was attorney for the administrator. The at- 
torney, without authority, indorsed the payee’s name the check and 
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deposited the defendant bank which was collected from the 
plaintiff, the drawee. 

September 15, 1922, the plaintiff bank was notified that the 
check had been paid forged indorsement. 1922, 
the plaintiff bank made the amount good its depositor, the title 
and December 13, 1922, commenced this action against the 
defendant, the collecting bank. 

Section 340, Subd. the California Code Civil Procedure 
provides that action depositor against bank for the payment 
‘‘forged raised must brought within one year. 

One the defenses relied the defendant was this statute. 
was not claimed that the statute barred the plaintiff’s action itself. 
The claim was rather that the statute would have barred the title com- 
pany from holding the plaintiff bank liable, that the payment the 
plaintiff the title company was therefore voluntary and that, con- 
sequently, the plaintiff could not hold the defendant liable. 

The holding the court the effect that the statute above re- 
ferred does not include checks bearing forged indorsements. 
reaching this conclusion the court said: 


neither proof nor contention the record that the face 
the check when presented was any way altered amount, 
name payee maker, otherwise. The sole defect was the 
forged indorsement written the reverse side the paper. 

check defined bill exchange drawn bank pay- 
able demand’ (section 3265a, Civ. Code), and bill exchange 
unconditional order writing addressed one person another, 
signed the person giving it, requiring the person whom ad- 
dressed pay demand fixed determinable future time 
sum certain money order bearer’ (section 3207, Civ. Code). 
The instrument involved this case was therefore complete itself 
without any indorsement. First Nat. Bank Nat. Bank, 100 Or. 
264, 197 547, 479. indorsement not, under the 
above definition, essential part check; need not even 
written the instrument, itself, but may ‘upon paper attached 
thereto.’ Section 3112, Civ. Code. ‘The forgery the indorsements 
was entirely distinct from the issuance the checks false demands, 
and there was relation between them.’ Los Angeles Investment Co. 
Home Savings Bank, 180 Cal. 601, 610, 182 293, 297 
1193). 

are the opinion that the presence forged indorsement 
does not make otherwise unaltered check, bearing the genuine signa- 
ture the maker forged raised check’ within the meaning 
section 340, subd. the Code Civil Procedure, and that, had the 
Legislature intended extend the exception the general rule laid 
down section 348 the same Code, would have indicated 
apt words. this opinion are fortified the reasoning the 
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District Court Appeal for the First Appellate District this state, 
well well-considered cases from other jurisdictions. 

the very recent case Atwell Trust Co. (Cal. 
App.) 272 799, the action was depositor against bank 
recover the amount checks issued the depositor and paid the 
bank upon forged indorsements. The bank pleaded the bar section 
340, subd. the Code Civil Procedure. The point presented for 
decision was thus identical with the question here under discussion. 
The court noted that section 340 ‘covers special class cases and 
exception the general rule’ promulgated section 348 and pro- 
ceeded discuss the development the law relating the duties and 
obligations existing between banks and their depositors throwing 
light upon the question the legislative intent adopting this ex- 
ception the rule. The court further said: 

execution check and the execution indorsement 
are The first the act the maker and the second the 
act the payee. check complete check without indorse- 
demand.’’ Section 3265 (a), Civil Code. indorsement ‘‘must 
written the instrument itself upon paper attached thereto.’’ 
Section 3112, Civil Code. The history the development the law 
relating the duties and obligations between banks and depositors, 
briefly referred the above decisions, leads the that 
the words ‘forged check, used these statutes and 
our own statute, not refer ‘‘forged 


Another defense used the defendant bank was based the fol- 
lowing rule the Los Angeles Clearing House: 


negotiable paper deposited for clearance the members 
this association shall bear the stamp the depositing member, which 
shall indicate the name the member, its Clearing House num- 
ber and the date clearance. The stamp shall for clearing house 
purposes only, and shall guarantee the validity, regularity and suffi- 
ciency all prior indorsements all paper cleared, except the in- 


The defendant contended that the forged indorsement should 
construed indorsement’’ within the meaning the above 
rule, relieving the defendant from liability. answer this defense 
the court said: 


respect the contention that the indorsement question 
what mental legerdemain indorsement, however defective, which 
actually written upon check, can classed indorsement which 
missing. classes are contemplated the clearing 
house rule question: First, those which indorsement actually 
check considered regard (a) its validity, (b) its regularity, 
its sufficiency and, those which necessary indorsement 
missing. ‘valid’ indorsement means one ‘having binding force; 
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authority law; legally Anderson; Bouvier. One lack- 
ing these elements still indorsement, but invalid indorsement. 
‘Regular’ means duly authorized. Webster. indorsement which 
not duly authorized—a forged instrument—may not regular, 
operative (section 3104, Civ. Code), but still indorsement. 
‘Sufficient’ means competent adequate. indorsement lacking the 
initials first name the payee his title, such ‘treasurer’ 
‘trustee’ would insufficient, but would still indorsement. 
obvious that the clearing house rule, far related miss- 
ing indorsements, had reference, not those cases which indorse- 
ment check was invalid, irregular, insufficient, but those 
which was not there all.’’ 


Consequently, judgment favor the plaintiff bank the trial 
court was affirmed this appeal. 


CHECK PAYABLE CORPORATION DEPOSITED PRESI- 
DENT’S PERSONAL ACCOUNT 


According recent decision the Court Civil Appeals 
Texas, where the president corporation indorses check payable 
the corporation, deposits his personal account and checks out 
the proceeds for his own personal use, the bank will not liable. 
these the bank not required make any investiga- 
tion the president’s right make such use the check. The 
decision Wheeler Motor Sales Co: Guerguin, Rep. 

309. 

ease should not followed generally. Its effect confined 
the state Texas and the particular involved. 
other jurisdictions there are decisions the effect that bank put 
upon notice when check payable corporation offered for de- 
posit the officer other agent the corporation. If, 
such the officer agent misappropriates the proceeds the 
bank will liable, even though the agent was authorized indorse 
for proper purposes. 

this appeared that one Guerguin drew check payable 
the order the Wheeler Motor Sales Co. and delivered 
Wheeler, president the corporation, loan the corporation. 
Wheeler indorsed the check, ‘‘Wheeler Motor Sales Company, 
Wheeler, President, and and deposited the check 
the credit his individual account. Later checked out the proceeds 
and used them for his own personal benefit, without authority. 
holding that the bank was not liable the court said: 


(the president) owned controlling interest the corporation 
and had the power and authority, president and general manager 


THE BANKING LAW 665 


borrow money the credit the corporation, execute notes there- 
for, and pledge automobiles and other property security. The check 
when brought the bank for deposit was indorsed the payee and 
presumably was the private property Wheeler. was indorsed 
blank and was the possession Wheeler, who indorsed his 
private capacity. was not incumbent the bank make 
vestigation whether Wheeler was the lawful owner the check. 
There was nothing arouse suspicion, and banks are not required 
send out detectives ascertain the rights and powers those who 
deposit checks. trust relations were created between the bank and 
the corporation. The money was deposited the president the 
corporation, who had absolute control the financial affairs the 
corporation, and the bank had grounds suspicion that the presi- 
dent was misappropriating funds the corporation. Business based 
confidence, and suspicion, indulged excess and without cireum- 
stances justify it, would undermine the affairs commercial trans- 
actions. reasonable faith men the basis civilized government. 
and when distrust and suspicion fill the hearts men ruin and dis- 
aster are sure follow. There were circumstances surrounding the 
deposit the $500 check, indorsed the corporation its president, 
arouse any distrust, and certainly not enough cause the bank 
assume the role detective and conduct investigation the cor- 
poration and its officers. There finding the findings fact 
that justifies the statement the brief appellant ‘that the president 
the. Wheeler Motor Sales Company misappropriated the for $500 
with full knowledge the defendant City National Bank.’ the 
other hand, the check was indorsed Wheeler and presumably 
was his property. the case Interstate National Bank Claxton, 
Tex. 569, 604, 820, 104 Am. St. Rep. 885, the 
Supreme Court approved the following from the English case Gray 
order his customer with respect the money belonging that 
customer which the hands the banker; and impossible for 
the banker set jus tertii (right third person) against the 
order the customer, refuse honor his draft any other 
ground than some sufficient one resulting from act the customer 
himself. Supposing, therefore, that the banker becomes incidentally 
aware that the customer, being fiduciary representative 
pacity meditates breach trust and draws cheque for that pur- 
pose, the banker, not being interested the transaction, has right 
refuse the payment the cheque, for did would 
making himself party inquiry between his customer and 
third persons. would setting supposed jus tertii rea- 
son why should not perform his own obligation his 
tomer.’ The excerpt from the English decision has been quoted and 
approved Morse Banks and Banking, 317, and has many cases 
support the ruling. the Texas case cited the court held: ‘From 
these authorities clear that depositor, although holding money 
fiduciary capacity, may draw out the bank libitum. The 
bank bound honor his checks and incurs liability doing 
long does not participate any misapplication funds breach 
trust. The mere payment the money to, upon the checks of, 
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the depositor does not constitute participation actual in- 
tended misappropriation the fiduciary, although his conduct 
dealing may bring the notice the bank circumstances 
which would enable know that violating his trust. Such 
not impose upon the bank the duty give the 
right institute inquiry into the conduct its customer order 
protect those for whom may hold the fund, but between whom and 
the bank there privity.’ 

Silisbee State Bank French Market Grocery Co., 
Bank Claxton Case, and held: ‘It beyond question that bank 
receiving deposit, made this one was, becomes bound 
fore entitled, treat the depositor owner the fund and honor 
and pay his checks properly drawn, without concerning itself with any 
question the ultimate ownership, the application made 
made the money drawn out. The Coleman First 
Nat. Bank, Tex. 605, 867, Am. St. Rep. 871, and Gray- 
burg Oil Co. Neville (Tex. Civ. App.) 300 360, are fully 
line with all Texas authorities and sustain the judgment the trial 
court. 

the ease Fidelity Guar. Co. Adoue Lobit, 104 
Ann. Cas. 1914B, 667, the bank was charged with knowledge that the 
deposit was trust fund and the bank received part least 
payment debt it, and the rest was paid another 
The court held that the bank had notice the misappropriation 
the 


BANK LIABLE FOR VICE-PRESIDENT’S PARTICIPATION 
CONFIDENCE GAME 


Where the vice-president bank took part scheme de- 
fraud aged depositor his money, facilitating the depositor’s 
withdrawal large sum, thereby enabling the other conspirators 
gain possession it, was held that the bank was liable for the amount 
lost the depositor. 

This was the decision the United States Cireuit Court Ap- 
peals the case National City Bank Carter, Fed. Rep. (2d) 
25. This the second appeal this case. the first appeal, 
Fed. Rep. (2d) 940, verdict favor the plaintiff was reversed 
because the trial court erroneously admitted evidence other similar 
schemes which the vice-president had previously taken part. This 
decision was published the March, 1927, issue The Banking Law 
Journal, page 224. 

The opinion the court, the present appeal, reads follows: 


was retired Virginia planter, without business experi- 
ence other than small local matters and wholly ignorant stock 
exchange transactions. While vacation Hot Springs discov- 
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ered wallet planted for that purpose one Furay, alias Collins, 
head band confidence men. From inspection its contents 
was led believe that its owner was confidential agent Barnes 
Bros., New York stock brokerage house, traveling different cities 
buy and sell through stock exchanges according telegraphic 
instructions sent code and kept absolutely secret. such 
firm existed. 

After reclaiming the wallet, Furay won plaintiff’s confidence 
asserting that had speculated small scale with his own money 
for the latter’s benefit. then proposed major deal the name 
plaintiff but with his own funds, stating that would use the informa- 
tion telegraphed him the next day. Plaintiff upon promise 
one-quarter share the contemplated $100,000 profit assented, 
not expecting any eventuality advance money, assume risk 
receive delivery stock. Furay explained that needed plaintiff’s 
name the deal because forbidden buy stock own name, 
but can buy outside honest men’s names, have found 
you Appellant (defendant) vigorously denies that 
these words were ever said, pointing their absence from 
testimony previous trials before the issue which they are relevant 
had been raised. 

next day plaintiff was informed that the transaction upon 
the market had been successfully carried out, and packages supposedly 
containing the money won were actually produced for division, when 
another member the gang burst into the room, impersonating the 
superintendent the local stock exchange. demanded return 
the money the ground that under the exchange rules purchases and 
sales could made only persons whose financial responsibility had 
been evidenced the prior posting cash with the exchange local 
banks. finally agreed let the transaction stand the speculators 
would show posting cash that they could have made good there 
had been losses. was agreed that plaintiff should put $20,000, 
later increased $28,000, for the short period required. 

returned Virginia and procured two checks his 
banks for $10,000 each and $10,000 more Liberty bonds. there- 
upon joined the confidence men Memphis, which they told him all 
had been transferred. Meanwhile the band had sought for 
bank official who would assist them obtaining plaintiff’s funds and 
quieting his fears; they found one the person Huntley, the active 
vice-president appellant bank. for percentage the 
money handled, opened account for plaintiff with the proceeds 
the checks, made him bank loan upon the security the Liberty 
bonds, paid out the money knowing that plaintiff would immediately 
hand over the members the gang, and reassured him the 
honesty the whole transaction both before plaintiff had parted with 
his money and after the gang was flight with it. 

this trial, the last one, appellant strongly contended that 
Huntley was not acting agent the bank within the scope 
his authority. But conceded that the present record substantially 
similar the previous one, and see reason depart from our 
views heretofore expressed, since, there said, was the bank’s 
duty ‘to receive and keep the depositor’s money, faithfully, for his 
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benefit. gross and obvious violation this duty receive and 
hold the money conscious step aid third person’s plan 
steal it,’ cannot material that the bank itself did not profit from 
the theft, that the officer the bank who dealt with plaintiff had 
acquired his knowledge the scheme the course conversations 
with disreputable persons for his private purposes. the latter 
point, see Mechem, Agency, 1848-1850, and cases there cited. 

only new question presented this trial whether not 
plaintiff must all these circumstances denied relief under the 
doctrine ‘ex dolo malo non oritur actio.’ This principle applicable, 
urged, because plaintiff cannot prove his case without showing 
that was guilty ‘of immoral act attempting take advantage 
the breach trust the part Collins and the wrongful divul- 
gence Collins confidential information,’ and ‘an illegal trans- 
action attempting profit the change the price stocks 
bonds upon the market without the intention taking the commodity 
bought sold.’ 

this contention there are, however, several answers. the 
first place, the record does not establish belief plaintiff’s part that 
was engaging wrongdoing either description. According 
the testimony plaintiff this trial, which the district judge was en- 
titled plaintiff was told that Furay was permitted his em- 
ployers speculate the names third parties. the second 
place, plaintiff did not fact participate any wrongdoing, regard- 
less what may have believed, since Furay had employers 
betray and gambling contracts were entered into. the third 
place, far there could any improper subjective mental state 
the part plaintiff, had been implanted there the fraud 
appellant’s co-conspirators; therefore the parties were not 
delicto. Finally, the wrong Barnes Bros., any, consisted per- 
mitting Furay speculate plaintiff’s name; this independent imag- 
inary transaction was supposedly completed before the bank assisted 
Furay getting money from plaintiff and running off with it. 

Wright A.) 147 321, the case nearest 
point. While the bank there was somewhat more closely connected 
with the conspiracy, the bank official did not here succeed con- 
the victim that the men preying upon him were honest; the 
victim Wright unquestionably believed that was engaging dis- 
honest scheme. Farrington Stucky (C. A.) 165 325, does not 
overrule the Stewart Case, but merely limits cases such the 
present. The decision there commented unfavorably was Basket 
463, very different type case. Marshall Lovell (C. A.) 
751, clearly not contrary. Modern jurisprudence does not. favor 
the undue extension the doctrine dolo and like defenses (26 
Harv. Rev. 738; Harv. Rev. 754; Harv. Rev. but 
even its broadest application the facts the instant case not 
come within it. 

the submission the case the trial judge for de- 
termination motions each side direct verdict, judgment 
rendered was fully justified. error law appearing, the judgment 
affirmed.’’ 
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DEPOSIT CHECK INSOLVENT BANK 


Where the payee check deposits his credit the drawee 
bank, will not thereafter permitted recover the check 
action against the drawer even though the bank was insolvent the 
time and failed shortly thereafter. This point was recently decided 
the Supreme Court South Carolina the case Boatright 
Rankin, 148 Rep. 214. 

this case appeared that the defendant firm, Rankin Tyson, 
gave the plaintiff Boatright, check for $337.91 drawn the Bank 
Georgetown. Boatright deposited the check the credit his ac- 
count the bank. The deposit was entered his passbook, and the 
amount was charged against the drawers’ account. The bank was 
hopelessly insolvent the time and suspended business later the 
same day. The plaintiff then brought this action against the drawers 
the check claiming that, reason the bank’s insolvency the 
knowledge its officers the time the deposit, was entitled 
rescind the transaction and restored the position him 
prior the deposit; that is, receive the check from the bank and 


proceed against the drawers it. 
holding that the plaintiff had cause action against the de- 
fendants the court said: 


the case Knoxville Banking Co., 130 Tenn. 336, 
170 476, 1915D, 402, the Randall Powder Co. deposited 
with the bank, that time known its officers hopelessly in- 
solvent, three checks its customers, upon banks other than the de- 
positary bank, and was therewith. The bank forwarded the 
checks for collection another bank. Before the checks could pre- 
sented the collecting bank for payment, the depositary bank failed, 
and the payees the checks notified the drawers stop payment, 
which was done, and the checks were returned the collecting bank 
the assignee the depositary bank. proceeding the payees 
the checks recover them from the assignee the depositary bank, 
the court held: That the reception the checks deposit the 
Knoxville bank, when was condition hopeless insolvency, 
known its managing officers, was transaction rescindable for fraud, 
and that the depositor may recover the checks, their proceeds, not 
dissipated mixed with other funds that they cannot identified 
traced, well settled our cases not require citation.’ 
distinguishing features between this well-considered and 
rightly decided case and the case bar are that the checks were 
drawn upon other than the depositary bank, had been forwarded 
the depositary bank correspondent bank for collection, had not 
been paid when the depositary bank failed, and were returned the 
bank the assignee the depositary bank their un- 
changed original shape. The checks having been received the in- 
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solvent bank under fraud, naturally and very 
properly was held that the title them had never passed and that 
they could recovered the depositor. they had been paid 
the bank, while the depositor might have impounded the 
proceeds trust fund, could not have had recourse upon the 
drawers the checks, for the transaction would have been closed. 

every case which have examined the investigation this 
very interesting question, where check draft was involved, the 
check draft was upon some other ‘bank person than the depositary 
bank, was deposited the bank, and was recaptured before was paid. 

situation presented the case bar quite different: The 
was drawn upon the depositary bank and had been actually paid 
and the transaction had been completed; the canceled check 
was the property the drawers, who were entitled its return 
them along with other canceled vouchers. 

the plaintiff presented his check the bank and received 
eredit therefor upon his deposit account, that constituted payment 
the check. was the same the bank had paid the amount 
the the plaintiff cash, and had immediately had the cash 
passed the credit his deposit account; which event there could 
not doubt but that, his own volition, the plaintiff established the 
relation creditor and debtor between himself and the depositary 
bank and must look his debtor for relief. 

Hermann Cohen (Ala. Sup.) 119 So. upon the matter 
the deposit check drawn upon the depositary bank, the court held: 
‘If the bank accepts the deposit and completes the transaction, the 
risk failure the bank thereafter the payee depositor.’ 

with the amount check drawn upon another customer, and 
there want good faith the part the depositor, the act 
crediting equivalent payment money. But when the 
holder presented the check with his passbook, that the check might 
entered deposit his credit, was request for the payment 
the check; and there distinction between request for pay- 
ment money and request for payment transfer the credit 
the holder.’ 

plaintiffs delivered the defendant bank for deposit check 
upon the bank another dealer with it, which was received and the 
amount entered the credit the The account the 
drawer was largely overdrawn the time, but the bank continued 
other his presented later. Before the close banking 
hours returned plaintiffs the check deposited with them not 
good. Held, that the presentation the check for deposit was de- 
mand payment, and the bank, giving the plaintiffs for the 
amount, closed the transaction and became the debtor the depositors. 
Oddie Bank, 735, Am. Rep. 160. 

eredit given for the amount check the bank upon 
which drawn, equivalent to, and will treated payment 
the check. the same the money had been paid over the 
the check and then immediately paid back again the 
for the use for which Morse, Banks (6th 
Ed.) 


q 
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NOTE GIVING LIEN CROP NONNEGOTIABLE 


note, which gives the payee lien growing crop 
agreeing that the wheat shall not mortgaged removed, except 
per cent. for the purpose paying the note, and providing for 
maturity whenever the crop shall threshed nonnegotiable. 

‘It was decided recent decision the Supreme Court 
Kansas, Rohr Jeffery, 278 Pac. Rep. 725. The note involved this 
action read follows: 


Zurich Kansas June 1927 

before the first day Sept. 1927 for value received, 
promise pay the order The Midwest Hail Insurance Company, 
its office Wichita, Kansas, the sum $89.76 Eighty-nine and 
76/100 Dollars with interest ten per cent. from date, not paid 
maturity. 

secure the payment said sum $89.76 and interest, hereby 
mortgage unto said The Midwest Hail Insurance Company, assigns, 
Twp. Range and quarter Sec. Twp. 
Range N., the County and State Kansas, dur- 
ing the year 1927. 

agreed that said sum $89.76 interest shall 
lien upon said until full payment made. Said lien en- 
forced other lien personal property and further agreed that 
said sum shall become due the time said crop shall threshed. 
ease said crop shall threshed before the first date above given, this 
note shall immediately become due and payable and that part 
said crop will mortgaged, sold removed (except per cent. 
the crop for the purpose paying this note, harvesting and threshing 
expenses) from said premises until said debt fully paid. 

further state that there incumbrance against said 
wheat except and that own and have good right mort- 
gage the same. 

Address, Zurich, Rooks County, 


Endorsed note: 


6791 

Lisenby Stevens 
Senecal 
Zurich, 


holding that the note was not negotiable the court said: 


will observed that the instrument contains number prom- 
ises and stipulates other than pay single sum money cer- 
tain time. Besides the fact that more than one date payment 
stated, there are stipulations and promises lien upon the 
threshing the same, that part the crop shall mortgaged, 
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sold, removed the promisor until the debt paid, that one- 
fourth may sold for the purpose paying the harvesting and 
threshing expenses and also the payment the note; and further 
stipulation the title the property—that is, that there in- 
the property, and that the maker owns and has good 
right mortgage the same. Killam Schoeps, Kan. 310, 
Am. Rep. 313, said: 

essential the negotiability paper that there But 
the single promise pay money. You may not with such 
promise stipulations and agreements other matters, and then 
say that the absolute promise pay money lifts the contract into the 
region negotiable paper. This the general rule, and whatever ex- 
ceptions there may be, this not one. Daniel Negotiable In- 
struments, 59, the rule thus stated: ‘‘In the sixth place, es- 
sential the negotiability the bill note, that purport 
only for the payment money. Such least may stated the 
general rule, for any other agreement different character 
engrafted upon it, becomes special contract, clogged and involved 
with other matters, and has been deemed lose thereby its character 
commercial Now this instrument touches other 
matters and contains other stipulations and provisions than those re- 
specting the payment money. contract respect the title 
property. also contract for the possession property, and 
these additional stipulations something more than 
simple promise pay money.’ 

the note contains stipulations which are foreign and 
from the payment money, and, under the rule the Killam 
Case, they are such character that cannot regarded 
negotiable instrument. See, also, Bank Gunter, Kan. 227, 
842; Rossville State Bank Heslet, Kan. 315, 113 1052, 
(N. 8.) 738; Holliday State Bank Hoffman, Kan. 71, 116 
Bank Attica, Ind., Engler, 112 Kan. 708, 212 656. said 
that making the note due and payable, the threshing done prior 
the first date mentioned, and threshing was then done, would 
absolutely due the first date, which event the time payment 
would become certain. argued that, where there fixed time 
payment and also made subject contingency being payable 
upon the happening which before the time the absolute payment 
stated, may regarded negotiable. The threshing done 
such time the maker chooses and not upon the option the 
payee, but, the maker should attempt sell mortgage the prop- 
erty, the payee would liberty enforce his lien and compel pay- 
ment the debt. There are authorities that, where note fixes time 
payment and also contains provision that may paid 
earlier time, upon the option the maker will not render 
the instrument nonnegotiable. Clark Skeen, Kan. 526, 
327, 190, Am. St. Rep. 337. But, aside from the un- 
certainty the time threshing, there are many other promises 
and stipulations the instrument that cannot held ne- 
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NOTES DISCOUNTED NON-BANKING CORPORATIONS ARE 
VALID 


Section the New York General Corporation Law and Section 
140 the Banking Law prohibit non-banking corporations from 
ing the business discounting paper and provide that paper dis- 
any such corporation shall void. 

recent decision the Appellate Division the New York 
Supreme Court was held that these statutes not apply except 
where the discounting part the business banking. The mere 
purchase discounting commercial paper does not itself con- 
stitute banking. 

The case which this conclusion was reached Meserole Securities 
Co. Cosman, 234 Supp. 260. This reverses the decision the 
Supreme Court this case which was published the June, 1928, 
issue The Banking Law Journal page 415. The following para- 
graphs are quoted from the court’s opinion: 


action against the defendants indorsers two promissory 
notes the sum $4,400 each, which notes the plaintiff purchased 
before maturity paying the defendant corporation the sum 
$4,000 for each note. The only issue presented upon the trial was the 
validity the defense, that the notes were void the hands the 
plaintiff because the discounting the notes plaintiff, non- 
banking corporation, constituted violation the Corporation and 
Banking Laws this state. This involves construction section 
the General Corporation Law and section 140 the Banking Law. 

the General Corporation Law, far material, 

foreign, other than corporation formed under sub- 
ject the banking laws this state the United States, except 
permitted such laws, shall any implication construction 
deemed possess the power carrying the business dis- 
bills, notes other evidences debt, receiving deposits, 
buying and selling bills exchange, issuing bills, notes 
other evidences debt for money, engaging 
any other form banking. 

140 the Banking reads follows: 

Powers Banks. person unauthorized law shall subscribe 
become member of, any way interested any association, 
institution formed formed for the purpose 
issuing notes other evidences debt loaned put cir- 
culation money; nor shall any such persons subscribe become 
any way interested any bank fund created 
for the like purposes either them. corporation, domestic 
foreign, other than national bank Federal Reserve bank, un- 
less expressly authorized the laws this state, shall employ any 
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part its property, any way interested any fund which 
shall employed for the purpose receiving deposits, making dis- 
counts, issuing notes other evidences debt loaned 
put into money. All notes and other securities for the 
payment any money the delivery any property, made 
given any such association, institution company, made 
given secure the payment any money loaned discounted 
any corporation its officers, contrary the provisions this 
tion shall void. 

person, association persons corporation, unless expressly 
authorized law, shall keep any office for the purpose issuing 
any evidences debt, loaned put circulation money; 
nor shall they issue any bills promissory notes other evidences 
debt for the purpose loaning them putting them circula- 
tion money, unless thereto specially authorized law. 

person, and every corporation, director, agent, officer 
member thereof, who shall violate any provision this section, di- 
rectly indirectly assent such violation, shall forfeit one thou- 
sand dollars the People the State.’ 

apparent that the two sections above quoted are complemen- 
tary and intended accomplish common purpose; section the 
General Corporation Law, expressly stated its caption, in- 
tended prevent the exercise banking powers corporations not 
formed under subject the banking laws. With this end mind, 
the restriction against the discounting bills, notes, other evidences 
debt applies only when such discounting part the business 
banking. This made particularly evident the last sentence 
the section above quoted, namely, ‘or engaging any other form 
banking’; thus showing that all the transactions enumerated the 
section were only prohibited part the business banking. 
The mere purchase discounting one promissory note hun- 
dreds promissory notes not itself banking. 

also, section 140 the Banking Law above quoted, the 
purpose sought accomplished was prevent the exercise 
banking powers mere business corporations. The very title the 
section expressly defines its scope, viz.: ‘Prohibitions against encroach- 
ments upon certain powers banks.’ analysis the section con- 
firms the title. The first complete sentence places limited restraint 
upon individual affiliation with associations companies, namely, only 
with respect certain class associations companies, being those 
the purpose issuing notes other evidences debt 
loaned put into circulation money. The second sentence re- 
stricts corporations from unauthorized participation the business 
banking. this sentence are found for the first time the expressions 
‘receiving deposits’ and ‘making discounts.’ other words 
‘making discounts’ must held prohibited only connection with the 
exercise the business banking. This confirmed the associa- 
tion with the phrase ‘receiving deposits.’ 


Banking Decisions 


this are published each month all the important decisions the 
Federal and State Courts, involving questions pertaining the 
law banking and negotiable instruments 


CASHING CHECKS FOR DEPOSITORS’ CLERKS 


Gutfreund East River National Bank, New York Court Appeals, 
167 Rep. 171 


The plaintiffs signed checks drawn the defendant bank, 
which the clerk had prepared, purposely leaving spaces 
before the payees’ names. The clerk altered the payees’ names 
inserting initials the blank spaces, indorsed the payees’ names 
the checks and cashed them the defendant bank, appropri- 
ating the proceeds. was held that, although the plaintiffs were 
negligent signing the checks such form, the bank was liable 
for the reason that was negligent not investigating the identity 
the payees and the genuineness their indorsements. 

decision discussed the editorial comment 
the front pages this issue. 


POUND, J.—The case comes before us_on action recover 
damages for the payment nine forged altered checks out 
thirty-nine like purport originally sued on. nine are the 
later checks series covering period about one year and three 
months. The earliest dated September 11, 1923; the latest January 
22, 1924. Plaintiffs have had judgment thereon with interest for 
$2,183.48. 

The facts out which the litigation arises are follows: Plaint- 
iffs conducted wholesale and retail meat market partners under 
the firm name and style Gutfreund’s Olympia Market. They 
bought provisions from various well-known wholesale dealers, 
ing Swift Co., Swift Co., Cudahy Packing Co., and Morris 
Co. They had business checking with the Commercial 
Trust Co., now merged with the defendant East River National Bank. 
They had bookkeeper, John Hunold, whose duty was receive the 
bills for meat from the dealers, make out checks for their payment 
drawn the Commercial Trust Co., enter the names the dealers 


similar decisions see Banking Law Journal Digest (Third 
Edition) 71. 
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and the amounts the checks the check stubs, attach each bill 
the check payment therefor and present them Sigmund Gut- 
freund, one the members the firm, for signature. Hunold would 
from eight twelve checks with the accompanying bills 
for signature one time. Gutfreund would sign the checks and 
Hunold would mail them the proper parties. Hunold was dis- 
honest. bunch checks payable dealers would present 
one check drawn the order ‘‘Swift,’’ instead Co.,’’ 
‘‘Cudahy,’’ instead ‘‘Cudahy Packing attached 
regular bill which had been paid, the amount which was the same 
that the fraudulent check. The check stub would bear the name 
the firm the proper form. Gutfreund would sign these checks 
the belief that they were intended for the dealer whose name they 
bore. did not intend them checks payable fictitious person 
and thus bearer (Negotiable Instruments Law [Cons. Laws, chap. 
38], sec. 28, par. 3). sufficient space was left the check before 
the name enable Hunold insert initial. 
Hunold then wrote initial before the name, would appear 
Cudahy’’ the like, indorsed the fictitious name 
and his own name the back the checks and presented them 
the paying teller the bank who the checks for him. con- 
verted the money his own use. Hunold kept the firm’s books and 
looked after the returned vouchers and thus concealed his criminal 
acts from his employers. 

claim made that the bank not liable under section 326 
the Negotiable Instruments Law, for the bank was notified the 
forgery the checks within one year after the return the 
vouchers such payments. 

The first question whether plaintiffs were fault signing 
the checks. the bank and the depositor are under contractual 
relation this matter (Gallo Brooklyn Savings Bank, 199 Y., 
222), the depositor drawing checks bound take usual and 
reasonable precautions prevent forgery, although not required 
prepare the check that one can successfully tamper with it. 
drawer check may liable where draws the instrument 
(Critten Chemical Nat. Bank, 171 Y., 219, 224). 

The question what negligence facilitating alterations has 
given rise much discussion. the leading case Young Grote 
(1827, Bing., 253) depositor bank signed blank check and 
left with his wife filled required. The wife directed 
fill for £522s. She then instructed him get 
cashed. increased the amount the check £400, inserting 
the necessary figure and words spaces which had left for that 
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purpose and drew the larger sum from the bank. was held that 
the customer and not the bank should suffer the loss. Reasonable 
care must used prevent forgery and lack reasonable care 
was shown. Although the application the rule care the facts 
Young Grote has been limited casting too great burden 
the depositor requiring him close all spaces which might 
utilized forger for the purpose alterations (Colonial Bank 
Marshall, 1906, C., 559, 568) and the has been characterized 
543) fount bad still states the principle 
applied blanks left unfilled checks either names, figures 
words (London Joint Stock Bank (1918, C., 777, 
818). The rule other negotiable paper and other relations may 
less strict (National Exchange Bank Lester, 194 Y., 461, 
473; Scholfield Londesborough, supra). 

The grounds for the decision Young Grote have been variously 
stated, but they resolve themselves into the principle that the 
negligence the depositor the cause the payment the bank 
forged check may not set the invalidity the paper which 
has induced the bank act genuine. This principle’ rests 
primarily the doctrine estoppel. the negligence the de- 
positor enables the clerk alter the check and causes the bank 
make payment forged order, the depositor estopped from 
disputing the authority the banker pay. from 
assertion rights estoppel’? (Ewart Estoppel, 45). 

The checks have been produced before us. They were, when signed, 
complete form except for the use the single name the payee 
and the blank space preceding such-name. The spaces left the 
facilitated the forgery Hunold. They were left him 
for the purpose enabling him accomplish the fraud. ‘‘The mere 
fact that the check drawn with spaces such that forger can utilize 
them for the purposes forgery not itself any violation [the 
depositor’s] (Colonial Bank Marshall, supra). But 
when the name the payee left blank, partly blank, forgery 
not remote but natural consequence (London Joint Stock Bank 
supra). The checks were drawn negligent and 
unbusinesslike manner. least might have been found 
question fact. 

But more must shown defeat recovery this case. Mere 
negligence the part the depositor ought not relieve the bank 
unless the bank has been misled the negligent act. 

follows that the ultimate question is: Did the bank rely the 
form the checks and was misled the fact that they were 
altered through plaintiffs’ negligence? did not rely the form 
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the checks and was not misled plaintiffs into the belief that the 
payees were genuine persons who had genuinely indorsed the checks, 
estoppel arising out the negligence the plaintiffs can 
asserted the bank. was not the negligence the plaintiffs, but 
the negligence defendant which was the proximate cause the 

bank bound contractual obligation the exercise due 
the payment checks bearing the genuine signature its de- 
positors. Its negligence defeats the negligence the part the de- 
positor (Critten Chemical Nat. Bank, supra, 232). had right 
assume that the checks were the genuine checks its depositors be- 
cause the signatures were genuine and alterations appeared excite 
suspicion, owed duty them make payment only the payees 
therein named their order. made inquiry the identy 
the payees the genuineness their purported indorsements. 
Plaintiffs did not relieve from that duty. paid the checks 
the makers’ employee, Hunold, without inquiry because had mis- 
placed confidence him. stranger representing himself 
for example, had presented the check the bank would have 
been bound its peril see that was truth the payee entitled 
receive payment thereon (Bank British North America Mer- 
Nat. Bank, Y., 106, 111). The depositor has right 
rely the bank careful not pay out money the wrong 
person. Nothing the form the altered checks estopped the plaint- 
iffs from insisting that right. their negligence the checks 
had been made payable genuine payees who received the amounts 
thereof the amount the checks had been raised through their 
carelessness the case would have been different. The bank might 
then rely the form the checks and charge the plaintiffs with 
estoppel. assume that the bank might rely the checks 
being genuine form, still did not exercise any care identify 
the payees. 

The bank knew Hunold the employee plaintiffs. failed 
observe the suspicious that the checks was cashing 
were payable and names firms with which 
plaintiffs transacted business through the bank; that the indorsements 
the payees and Hunold bore striking resemblance and that these 
and Swift’’ checks were being presented Hunold 
for payment with some regularity. The jury might have found 
negligence from these facts alone. 

reach the conclusion that the plaintiffs may have been negligent 
drawing the checks, but that their negligence was not the cause 
the failure duty the part the bank paying the money 
Hunold without the proper identification the payees and their 
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purported signatures. follows also that their negligence failing 
discover the forgeries does not prevent recovery from the negligent 
bank (Critten Chemical Nat. Bank, supra). The loss the bank 
was induced its trust the unworthy Hunold rather than the 
its depositors. 

judgment should affirmed, with costs. 


RIGHTS PARTIES WHERE COLLECTING 
BANK FAILS 


Bank Windsor Clark Peanut Supreme Court North 


The agent the defendant company drew drafts the com- 
pany payable the order the plaintiff bank. The plaintiff 
paid the proceeds the agent and the drafts were forwarded 
for collection the bank which the defendant’s account was 
kept. The defendant paid the drafts with checks the latter 
bank. This bank, however, failed before the proceeds were re- 
mitted the plaintiff. 

was held that the defendant company was liable the 
plaintiff bank for the amount the drafts. The failed bank was 
agent the defendant company the transaction and not the 
agent the plaintiff bank. 


Action the Bank Windsor against the Clark Peanut Com- 
pany, Incorporated, and another. From judgment for plaintiff, 
defendants appeal. Affirmed. 

Action for the recovery money paid plaintiff the agent 
defendants, drafts drawn said agent defendant Clark 
Peanut -Company, Inc.; said money was used said agent for the 
purchase peanuts account defendants, partners. The pea- 
nuts purchased said agent and paid for with said money were 
shipped and received defendants. 

Said drafts were duly presented Clark Peanut Company, 
for payment, the United Commercial Bank, Plymouth, C., 
agent said peanut company, and paid said company. Plaintiff, 
however, has not received from said United Commercial Bank 
Plymouth payment for said drafts. 

consent, trial jury was waived, and the facts found 
the court. 


For similar decisions see Banking Law Journal Digest (Third 
Edition) 271. 
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From judgment that plaintiff recover defendants the money 
paid defendants’ agent, defendants appealed the Supreme 
Court. 

Ward Grimes and MacLean Rodman, all Washington, 
C., for appellants. 

Winston Matthews, Windsor, for appellee. 


County, C., drew two drafts, one for $1,419.46, and the other 
for $1,922.95, both payable the order the Bank Windsor 
said county and state, the plaintiff action. Both 
said drafts were drawn Clark Peanut Company, Plymouth, 
Both were payable sight. These drafts were delivered 
the said Tadlock the Bank Windsor January 1925. 
The Bank Windsor the account Tadlock with 
the full amount said drafts, and thereafter charged his account 
his checks, aggregating the full amount said The Bank 
Windsor thus paid Tadlock the sum $3,342.41, the amount 
said drafts. 

January 1925, the Bank Windsor forwarded said drafts, 
mail, the National Bank Commerce, Norfolk, Va., which 
duly acknowledged receipt same, and the Bank Windsor 
with their amount. January 1925, the National Bank Com- 
forwarded said drafts, mail, the United Commercial Bank 
Plymouth, C., for presentment and collection from Clark Pea- 
nut Company, January 10, 1925, the said drafts were duly 
presented for payment the United Commercial Bank Plymouth 
Clark Peanut Company, said day, Clark Peanut Company, 
delivered said United Commercial Bank Plymouth its 
checks, one for $1,419.46, and the other for $1,922.95, both drawn 
said bank payment said drafts. The said checks were charged 
the said Clark Peanut Company, the said United 
Commercial Bank, and thereafter delivered said Clark Peanut Com- 
pany, marked, ‘‘Paid.’’ the time the said checks were charged 
its the Clark Peanut Company, had deposit with the 
said bank, its sum excess the amount said checks, 
and the said bank had assets and deposits solvent banks 
largely excess said amount. Upon its receipt said checks, the 
United Commercial Bank delivered the said drafts, marked, ‘‘Paid,’’ 
Clark Peanut Company, thus paid the United Commercial 
Bank Plymouth the drafts drawn Tadlock, payable 
the order the Bank Windsor. 

January 13, 1925, the United Commercial Bank Plymouth 
remitted the National Bank Commerce Norfolk, from whom 
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had received said drafts for presentment and its 
check the Seaboard National Bank Norfolk, for the proceeds 
said drafts. This check was duly presented for payment the 
National Bank Commerce the Seaboard National Bank. Pay- 
ment said check was refused the Seaboard National Bank, 
because the drawer, United Commercial Bank Plymouth, had 
funds its with the said drawee bank. The National 
Bank Commerce thereupon charged the Bank Windsor with 
the amount said drafts, thus offsetting the credit which had 
given said bank Windsor when received said drafts. The Bank 
Windsor thus has not received payment for said drafts; the amount 
and owing the plaintiff, Bank Windsor. 

January 14, 1925, the United Commercial Bank Plymouth 
closed its doors, and ceased business. said day, and for 
some time prior thereto, was hopelessly insolvent. receiver for 
said bank has been duly appointed. 

January 1925, the day which the drafts drawn 
Tadlock were received the Bank Windsor and 
his account, the said Tadlock was the agent the Clark Pea- 
nut Company, and such agent was authorized buy peanuts 
for said company from farmers Bertie county. such agent 
was authorized draw said company for money with which 
pay for peanuts bought him for said company. The drafts drawn 
Tadlock January 1925, and deposited him the 
Bank Windsor the next day thereafter, were drawn and de- 
posited for the purpose procuring money Windsor with which 
pay for peanuts bought the said Tadlock for the defendants, 
Clark Peanut Company, and Birdsong Co., partners. 
The peanuts bought Tadlock and paid for him with the 
money procured from the Bank Windsor said drafts were 
shipped and received defendants. 

For the purpose proyiding their agent, Tadlock, with 
money pay for said peanuts, defendants authorized the said 
Tadlock draw drafts, which the Bank Windsor received 
deposits from the said Tadlock, and upon which paid him 
the money which now seeks recover. The Bank Windsor, 
the National Bank Commerce, Norfolk, Va., and the United 
Commercial Bank Plymouth were all agents the Clark Peanut 
Company, for the said drafts, and for the remit- 
tance the proceeds thereof the Bank Windsor. 

Plaintiff’s right this action determined the 
finding the court, which there was exception, that the col- 
lecting bank was the agent the drawee, and not the agent the 
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payee owner the drafts. Defendants therefore, and not the 
plaintiff, are liable for the default the United Commercial Bank. 
Plaintiff has not been paid the money which advanced 
Tadlock, agent defendants, and which said agent used for the 
purchase peanuts which were shipped and received defendants. 
There error the judgment that plaintiff recover said money, 
with interest, from the defendants. 

The judgment supported the principle that principal 
liable for the default his agent, and affirmed. 


PRESENTMENT CHECK TWO DAYS AFTER 
DELIVERY SUFFICIENT 


Geo. McFadden Bros. Agency Keesee, Supreme Court 
Arkansas, Rep. (2nd) 994. 


check received 11.45 m., deposited the holder 
the following day, and presented the drawee bank 
9.30 the following morning was presented sufficient time 
charge the drawer with liability where payment the check 
was refused because the failure the drawee bank the 
morning presentment. 


Co., against the George Bros Agency. Judgment for 
plaintiff, and defendant appeals. Affirmed. 

brought suit the court against George Bros. 
Agency recover bales cotton the value $7,670.86. The 
defendant admitted having possession the cotton, but alleged owner- 
ship itself. 

appears from the record that February 1928, 
Keesee Co., cotton factors, sold George McFadden Bros. 
Agency, bales for $7,670.86, and 11.45 m., delivered 
compress receipts therefor the purchaser and received check 
for the amount the purchase price. The check was drawn the 
People’s Saving Bank Trust Company Helena, Ark. 
deposited the check with the Interstate National Bank Helena 
o’clock the morning February 1928. The People’s Saving 


similar decisions see Banking Law Journal Digest (Third 
Edition) 1070. 
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Bank Trust Company, upon which the check was drawn, was closed 
upon the morning February 1928, order the state bank 
because insolvency. 

was the the banks Helena clear each other’s 
checks daily 9:30 and take exchange for the difference. 
was agreed that the value the cotton the date sale was 
$7,670.86, and that the banks Helena, Ark., open m., and 
close the evidence for the plaintiff, the sale 
cotton always contemplates cash transaction, and the sale 
this case was cash transaction. 

The office the plaintiff was situated the same city with the 
two banks above referred to. the check question had been 
presented the People’s Saving Bank Trust Company the 7th 
8th day February, 1928, and cash had been demanded pay- 
ment the same, the check would have been paid. the custom 
the city Helena, when business man receives check pay- 
ment, deposit the bank with which does business for 
lection. not the custom take the check the bank upon which 
drawn and demand the 7th and 8th days February, 
1928, the Interstate National Bank had considerable dealings with 
the People’s Saving Bank Trust Company, and settling their 
differences was the custom the banks give checks payment 
the balance owed another bank result these daily clear- 
ances. the 6th day February, 1928, the People’s Saving Bank 
Trust Company gave the Interstate National Bank, clearance, 
exchange New York City, and the 7th instant gave exchange 
Chicago, and the 8th instant gave exchange Memphis, Tenn. 
the 6th and 7th days February, 1928, the People’s Saving 
Bank Trust Company owed the Interstate National Bank balance 
six seven thousand dollars, and the 8th instant owed 
balance something like $12,000. Other facts will stated 
referred the opinion. 

The case was tried the court without jury, and judgment was 
rendered favor the plaintiff for bales cotton, or, case 
delivery the cotton could not had, for the sum $7,670.86, 
per cent. interest from February 1928. The case here 
appeal. 

Dinning, Helena, for appellant. 

Brewer Cracraft, Helena, for appellee. 


HART, (after stating the record shows that 
the cotton was sold the plaintiff the defendant for cash, and 
check given payment thereof. Where goods are sold for cash 
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delivery, and payment made the purchaser check his 
banker, such payment only conditional, and the delivery the 
property only conditional; and, the check due presentation 
dishonored, the seller may retake the goods. National Bank 
Commerce Chicago, Burlington Northern Ry., Minn. 244, 
342, 560, 263, Am. St. Rep. 566, and Hodgson 
Barrett, Ohio St. 63, Am. Rep. 527. 

Replevin cannot maintained without showing general 
special ownership the property the plaintiff, together with the 
right immediate possession. Brown Hackney, Loveless, 
152 Ark. 540, 239 21. 

the case bar there was constructive delivery the cotton 
the same time the check was given payment it. Hence the 
sale was condition that the check should paid presentation. 
check given for immediate payment, and the holder owes the 
duty presenting for payment within reasonable time. What 
reasonable time will depend upon the facts each case, and this 
has recognized the rule ‘which requires holder check, re- 
ceiving the same place which the drawee transacts business, 
present for payment within banking hours the day re- 
least the following day. Burns Yocum, Ark. 

that case, the court laid down the rule that where the payee 
check and the bank which the check drawn are the same 
place, reasonable diligence requires the check presented for 
payment not later than the day after has been received, and delay 
beyond that time, without excuse, will discharge the drawer from 
liability injured the delay. 

Counsel for the defendant contend that the application this rule 
the facts the case will cause reversal the judginent because 
the check was neither presented the day was received nor the 
following day. The plaintiff and the bank upon which the check 
was drawn did business the same city. The plaintiff deposited 
the check his own bank for the next day after was 
received. will remembered that the check was given about 
the morning the 7th day February, and was 
deposited the plaintiff his bank for collection about 
the 8th instant. The check was cleared the usual way and 
was dishonored because the bank closed its doors the morning 
the 9th instant before payment had been demanded. The undisputed 
evidence shows that the check was deposited collection the 
plaintiff with its own bank and that bank presented for payment, 
the usual custom the city Helena where all the 
parties resided. The check was not paid because the failure 
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the bank which was drawn before the check could presented 
according the usual course business the eity. 

Under these circumstances, not tiat the 
the case call for the application the rule laid down Burns 
supra. This apparent from the later Federal Land 
Bank St. Louis Goodman, 173 Ark. 489, 292 659. that 
case the court held that what constitutes reasonable time for 
presenting check for payment depends upon the 
the particular case and means such time prudent man would 
exercise employ about his own affairs. 

The court attention the fact that the case Burns 
Ark. 127, 956, was decided befcre the passage 
our Negotiable Instruments Law. This act was passed the 
Legislature 1913, and very comprehensive its nature. Section 
186 the act, which section 7952 Crawford Moses’ Digest, 
provides that check must presented for payment within reason- 
able time after its issue the drawer will discharged from liability 
thereon the extent the loss occasioned the delay. Section 
193 the act, which section 7763 the Digest, provides that 
the nature the instrument, the usage trade business, any, 
with respect such instrument, and the facts the particular case. 

According the business usages the city Helena, shown 
the record, holder check deposits his own bank for 
collection, and the check presented due course after its deposit 
through the clearing house, with the result that, check received 
too late deposited the day receipt, not deposited until 
the next day, and consequently not cleared until the second day 
after its receipt. Having due regard for business usage such present- 
ment has been held within the rule reasonable diligence. 
Zaloom Ganim, Mise. Rep. 36, 129 85, and Loux 
Fox, 171 Pa. 68, 190. The New York case was cited and quoted 
from with approval the case Federal Land Bank Louis 
Goodman, 173 Ark. 489, 292 659. Therefore are the 
opinion that the court was correct holding that under the facts 
this case, having due regard for business usage, the was 
presented within reasonable time, and that, account 
dishonored, the plaintiff had right rescind the sale the cotton 
and retake it. The court, however, only allowed the plaintiff interest 
the value the cotton from the day the sale. the time the 
trial the price cotton had risen cents per pound, and the plaintiff 
claims that the court erred not allowing him recover the cotton 
its value the advanced price. not think so. The court correct- 
allowed the plaintiff the price for which sold the cotton, 
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together with interest thereon from the date sale per cent. 
The parties contemplated cash transaction, and this result enabled 
the plaintiff receive the price for which sold the cotton, together 
with interest the legal rate for the time had been deprived 
the use the money. Therefore the judgment will affirmed. 


BANK FORWARDING CHECK NOT LIABLE 
WHERE DRAWEE FAILS WITHOUT 
REMITTING 


Joffrion-Woods, Inc., St. James Bank Trust Co., Court Appeal 
Louisiana, 121 So. Rep. 378. 


The Louisiana Statute (Act number 1926) relieving 
bank from liability for the fault negligence its 
correspondents applies case where the bank which check 
warded direct the drawee and the latter fails without remitting. 


Action Joffrion-Woods, Inc., against James Bank Trust 
Company. From judgment for plaintiff, defendant appeals. Re- 
versed and remanded. 

Lambremont and Guion Upton, all New Orleans, for 
appellant. 

Chas. Wortham, Donaldsonville, and Martin, Woods Woods, 
for appellee. 


WESTERFIELD, J.—This appeal from judgment for 
plaintiff, rendered rule taken for judgment upon the face 
the petition and answer. 

The petition alleges that plaintiff deposited check its order 
Babin, White Castle, La., the sum upon 
the Bank White Castle, with the defendant, the St. James Bank 
Trust Company, and that the amount said check was immediately 
plaintiff’s account the defendant bank; that defendant 
indorsed the check and forwarded the Hibernia Bank Trust 
Company New Orleans for collection; that the Hibernia Bank 
Trust Company indorsed blank and forwarded the Bank 
White Castle for collection and payment; that the Bank White 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 266. 
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Castle charged Babin’s account with the check, marked paid, and 
returned Babin, and forwarded the Hibernia Bank Trust 
Company its draft the Hibernia Bank Trust Company for the 
amount the check; that, about two days after the draft was sent 
the Hibernia Bank, the Bank White Castle was ordered closed 
the order the state bank examiner, and the Hibernia Bank 
thereupon refused honor the draft itself, and charged back the 
amount the St. James Bank, which turn charged back 
plaintiff. 

The defense, set the answer, admitted that the check 
was deposited with defendant and plaintiff’s account, 
but without guarantee collection; other words ‘‘as deposit 
for set forth paragraph the answer: 

answering the allegations said petition respondent 
avers that said check Seventeen hundred and forty and 32/100 
($1740.32) Dollars, was received for deposit the 26th day 
January, 1927, and the same day was credited the account 
plaintiff deposit for collection and that, after indorsing the 
same blank, immediately forwarded the same the Hibernia 
Bank Trust Co., New Orleans, La., its correspondent and col- 
lecting Bank, for collection the 26th day January, 1927; that 
said Hibernia Bank Trust Co., after receiving the same and in- 
dorsing the same blank, immediately forwarded the same said 
Bank White Castle, White Castle, La., for collection and credit 
and said Bank White Castle, thereafter forwarded said Hibernia 
Bank Trust Co., payment, thereof, its draft said Hibernia 
Bank Trust Co., but that said Hibernia Bank Trust Co., was 
unable effect collection said draft because said Bank White 
Castle failed and closed its doors for business before the same could 
collected; that said Hibernia Bank Trust Co., therefore, having 
charged respondent’s account with the amount said check, respon- 
dent turn, debited the amount the account said 

the contention plaintiff that the act the defendant 
bank, placing the check the the plaintiff, was the accept- 
ance deposit, involving the bank with responsibility for the 
amount the credit, without regard the collection the check; 
that there between check received for deposit and 
one received for collection; the check this instance, insisted, 
being one received for deposit. are referred Douglas Federal 
Reserve Bank, 271 Ct. 554, Ed. 1053; Bank 
754, 756; Cleve Craven Chemical Co. (C. A.) (2d) 711, 
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Defendant, the other hand, contends that the check was re- 
ceived ‘‘as deposit for collection,’’ customary, the under- 
standing being, that, the defendant does not realize from the deposit 
the amount plaintiff, corresponding debit shall 
1916, which reads: 


any Banking Association, Savings Bank Trust Company, 
receiving for collection deposit any check, note, draft other 
similar instrument, may send such item for collection directly the 
Bank which drawn, which made payable, and the 
failure the Bank, either because its otherwise, 
which such item sent for account for the proceeds 
thereof, shall not render the forwarding Bank liable 


And Act 1926, reading: 


State National Bank, located this State, which 
shall receive for collection deposit negotiable non-negotiable 
paper securities, payable elsewhere than the place its domicile 
and forwarded for collection, shall ever liable for any loss re- 
sulting from the fault negligence any Bank, State National 
other person, acting fiduciary capacity, through whose hands 
such paper securities may pass while transit.’’ 


argued that neither these acts applies the present 
situation, because, the case the act 1916, necessary that 
the check forwarded directly for collection the bank which 
drawn, which was not done this case, and with reference 
the act 1926, necessary, order for this act have applica- 
tion, that the loss should result ‘‘from the fault negligence’’ 
bank. said that this case there was negligence, tort, 
and therefore this latter statute has application. 

This view would limit the scope the statute cases which 
had failed, because some negligence the part 
employee bank whose hands the check might during the 
process leading final liquidation. not agree with this narrow 
construction, and are the opinion that Act 1926 pertinent, 
whatever may said Act 1916. The financial failure the 
bank this instance, seems us, may regarded fault 
within the meaning the statute which would relieve the initial 
bank from responsibility. any rate, are unable agree with 
our learned brother below his holding that the case should 
dismissed the face the pleadings, believe the answer sets 
serious defense, which, upon the trial the case, may fortified, 
weakened, introduction evidence. 

For the reasons assigned the judgment appealed from reversed, 


— 
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and now ordered that this case remanded the Twenty-Third 
Judicial district court for the parish St. James for further pro- 
ceedings according law, and consistent with the views herein 
expressed. 

Judgment reversed, and case remanded. 


STIPULATION STOP PAYMENT ORDER 
PROTECTS BANK FROM LIABILITY 


Gaita Windsor Bank, Court Appeals New York, 167 
Rep. 203 


bank protected paying stopped check through 
oversight where the stop payment order contains clause reading 
follows: ‘‘Should you pay this check through 
oversight, expressly understood that you will way 
held responsible.’’ 

NOTE: This decision discussed the Editorial Comment 
the first page this issue. 


Action Arthur Gaita, doing business under the firm name and 
style the Palm Garage, against the Windsor Bank. From judg- 
ment (225 App. Div. 750, 748) affirming judgment 
the Appellate Term, which affirmed judgment the Municipal 
Court the City New York favor plaintiff, defendant appeals. 
Reversed, and new trial granted. 

Walter Hinkle, New York City, and Irving Goldsmith, 
Saratoga Springs, for appellant. 

Henry Stohldreier, New York City, and Gordon Miller, 
North Pelham, for respondent. 


HUBBS, J.—The plaintiff was depositor the defendant bank. 
drew and delivered the payee check his The next 
morning, before the check had been presented for payment, executed 
and delivered the teller the defendant bank ‘‘stop payment 
which reads: ‘‘Please stop payment Check No. 220 for 
$500.00 dated July drawn the order Philip Bernstein 
atty. for Schneider Son Garage Corp. and hereby agree 
indemnify The Windsor Bank against any loss resulting from nonpay- 
ment said check. Should you pay this through inadvertency, 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 
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oversight, expressly understood that you will way 
held Five days later the check was paid the defend- 
ant bank and the amount charged against the plaintiff’s account. 

This action recover from the defendant bank the amount paid 
and charged against the plaintiff. Thus far the plaintiff has 
upon the ground that the check was negligently paid the 
bank and that such negligent payment made the bank absolutely liable 
its depositor, without regard the terms the ‘‘stop payment 
The courts below have refused give any effect the words, 
you [bank] pay this check through inadvertency, over- 
sight, expressly understood that you will way held 

Undoubtedly the drawer check which has not been certified 
has legal right stop the payment thereof giving seasonable 
stop payment notice the bank upon which drawn, and, 
the bank thereafter pays such check, liable the drawer thereof. 
That the bank’s common-law liability. Such liability grows out 
the relationship the parties, which that debtor and creditor. 
After the receipt unequivocal notice stop payment, bank 
pays its peril. American Defense Soc. Sherman Nat. Bank 
New York, 225 506, 122 695; Florence Min. Co. Brown, 
124 385, Ct. 531, Ed. 424; Usher Tucker Co., 
217 Mass. 441, 105 360, 1916F, 826. 

The common-law liability bank regard trans- 
action may limited provided the limitation has the assent the 
depositor. such situation the clearly expressed intention the 
parties will prevail and the rule ‘‘freedom will 
Isler National Park Bank New York, 239 462, 
147 66; Tremont Trust Co. Burack, 235 Mass. 398, 126 

The notice served the bank the plaintiff clear and unam- 
biguous. There can mistake regard its meaning. The 
plaintiff, effect, notified the bank that had given check which 
was valid, but that had changed his mind and did not want the 
check paid. said, however, ‘‘If you [the bank] pay 
through inadvertence, will not hold you had 
legal right serve such notice qualifying the bank’s common- 
law liability, and, when the bank paid the check, after receipt such 
notice, did not become legally liable the drawer the absence 
evidence willful disregard the notice. 

drawer desires hold bank its common-law liability 
and impose upon the absolute duty stopping payment 
check, the notice served the bank should positive and unqualified. 
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Then, the bank does not desire assume the liability imposed 
such notice, may cancel the account and terminate its relationship 
with the depositor. 

the other hand, the drawer serves qualified limited 
notice like the one question, the obligation the bank thereby 
limited, and will not liable the drawer the check inad- 
vertently paid. 

The judgments should reversed, and new trial granted, with 
costs abide the event. 


DISCOUNT TRADE ACCEPTANCE BEFORE 
HAS BEEN ACCEPTED 


Seneca County Trust Co. Swiller Supreme Court New 
Jersey, 146 Atl. Rep. 654 


bank which discounts trade acceptance enforce 
against the acceptor although was not accepted the drawee 
until after the discount. The fact that the acceptance lacking 
does not make the acceptance incomplete irregular upon its 


PER plaintiff below recovered judgment ren- 
dered the trial judge sitting without jury. 

The suit was trade drawn Pratz, Kibe Pratz, 
Ine., Waterloo, Y., and was drawn the defendant Swiller 
Bros. the same day that was drawn, the drawer took the trade 
acceptance the plaintiff bank, where was discounted; the plaintiff 
the account Pratz, Kime Pratz, Inc., with the amount 
the trade acceptance, less discount charges. Ten days thereafter 
Swiller Bros. the trade acceptance, but its maturity re- 
fused payment, contending that there was consideration. this 
suit the trust company against Swiller Bros., the judg- 
ment was rendered for the plaintiff the New Brunswick district 
court. From this judgment the defendant appeals, contending that 
the plaintiff was not bona fide holder within the Negotiable Instru- 
ments Act, and that there was failure consideration, conse- 
quence which the defendant was not liable. 

Respondent contends, the contrary, that the plaintiff the 
holder due course, and that the judgment was right. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 482. 
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The ground upon which the appellant rests that, inas- 
much the trade had not been accepted the time was 
negotiated the plaintiff, was not complete and regular its face, 
and therefore under the Negotiable Instruments Act Comp. St. 
1910, 3732 seq.) the plaintiff was not holder due course, and 
might defeat plaintiff’s recovery showing consideration from the 
drawer. Appellant seems concede that the cases Meyer Beards- 
ley, Law, 236, and Trent Tile Co. Fort Dearborn Nat. Bank, 
Law, 33, 423, are adverse its contention, but contends 
that the rule established those cases was modified the Negotiable 
Instruments Act when declared that one the 
holder due course that the instrument taken when com- 
plete and regular its face. The construction contended for the 
appellant not the construction which has been placed upon the 
statute the courts. Appellant cites authority support its 
rights the holder the bill are the same whether the acceptance 
was before after his acquisition bona fide holder 
for value bill exchange before acceptance does not require 
additional consideration the drawee for his acceptance order 
enforce against For these propositions authorities are cited, 
and there appear none the contrary. 

Furthermore, incline think that the question failure 
consideration, that considered, was one for the court sitting 
jury, the finding which precludes its being disturbed here. The 
statement the bill itself that arises out the purchase goods 
from the drawer. The evidence does not disclose any repudiation 
contract purchase goods, but simply the effect that appellant 
received bill lading, and learned that goods had been shipped 
to, and received at, the destination named the bill lading, and 
that, goods arrived within few days, Swiller Bros. returned the 
bill lading the drawer, and had not received another bill lading 
nor the merchandise mentioned the bill. This think did not 
matter law relieve against the contract, nor did show matter 
law that the sellers were repudiating rescinding their contract. 
far appears, may that the goods were not shipped because 
arrangement the parties. The mere fact that the goods did not 
accompany the bill lading, that they had not been received for 
indeterminate period, might some evidence from which the judge 
determine that the sellers intended longer bound 
their contract, but certainly was not conclusive evidence from which 
the court must find that Swiller Bros.’ rights purchasers the 
goods had any way been impaired. 

The judgment below will affirmed, with costs. 


q 
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PAYMENT NOTE PAYEE BEFORE 
MATURITY 


Keig Lawson, Supreme Court Oklahoma, 278 Pac. Rep. 645 


Where the maker note makes partial payment the 
payee before maturity can held liable for the full amount 
the note one who purchases for value before maturity and 
without notice the payment. 


Action Keig against Lawson and others. From the 
judgment, plaintiff appeals. Reversed and remanded, with directions. 

Kirshner, House, Stroheker Bennett, Kansas City, Mo., and 
McKeown Green, Ada, for plaintiff error. 

Roberts, Wewoka, for defendants error. 


against Lawson and others recover the sum $1,800 and 
foreclose real estate mortgage 120 acres land situated 
Seminole County, given secure the note. This note and mortgage 
was executed defendants the Conservative Loan Trust Co. and 
bears date July 15, 1922;.was said loan and trust company sold, 
transferred, and delivered Bennett Co. December 
1922; and said Bennett Co. before maturity, sold, trans- 
ferred, and delivered plaintiff herein, said plaintiff paying full face 
value therefor. The note negotiable note. 

appears, from the evidence, that defendant Lawson, before 
maturity thereof, paid the Conservative Loan Trust Co. $900 
the note. This payment pleaded defendant partial defense 
this action. The trial court sustained this plea and rendered judg- 
ment favor plaintiff for the sum $900 and for foreclosure 
his mortgage. Plaintiff appeals. 

assigned error that the judgment not sustained the 
evidence and contrary law. This assignment well taken. 
Plaintiff innocent purchaser before maturity and for value. The 
Conservative Loan Trust Co., whom this payment was made, did 
not have possession the note the time payment was made, nor 
was authorized plaintiff make the collection. This payment 
was therefore made the risk the payer. Weyl Smith, 122 
Okl. 216, 253 982; Bale Wright, 120 Okl. 174, 252 56; Win- 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 985. 
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nebago State Bank Hall, 127 Okl. 215, 260 497; Chase 


merce Trust Co., 101 Okl. 182, 224 148; Monroe Kitterer, 127 
Okl. 212, 260 479. 

There absolutely evidence tending establish between 
plaintiff and the Conservative Loan Trust Co. 

Judgment should reversed, and the cause remanded, with 
tions enter judgment favor plaintiff for the entire amount 
sued for, together with interest, costs, and attorney’s fee and for 
foreclosure his mortgage. 


NOTE PAYABLE MANAGER CORPORA- 
TION HELD NEGOTIABLE 


National Bank Commerce McLaughlin, Supreme Court Rhode 
Island, 145 Atl. Rep. 


note payable the order ‘‘W. Ritter, Manager, 
Umsted Co., describes the payee with sufficient certainty 
and negotiable. The words following the manager’s name 
are merely descriptive and the note payable the manager 
individually. 


Action the National Bank Commerce against Thomas 
McLaughlin and others. The trial justice nonsuited the plaintiff 
defendant Umsted Co., Incorporated, and directed verdict 
favor plaintiff against the other defendants, and defendant 
Thomas brings exceptions. Exceptions overruled, and 
case remitted. 

Gardner, Moss Haslam, Providence, for plaintiff. 

Greene Kennedy Greene, Woonsocket, for defendant. 


RATHBUN, J.—This action assumpsit the following 
promissory note: 
Woonsocket, I., Sept. 13th, 1922. 
Days after date promise pay the order Ritter. 
Manager. Umsted Co. Ine. Five Hundred and No/100 
Dollars 508 Turks Head Bldg, Providence, Value received. 
The note was signed Thomas McLaughlin and delivered 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 749. 
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Umsted Co., Inc. The note was discounted the plaintiff 
bank after being indorsed said Ritter follows: 


Ritter. Ritter.’’ 


The action was brought against McLaughlin maker and against 
Ritter and the Umsted Company indorsers. Ritter was manager 
the Providence office the Umsted Company; but said company 
denied that had authority bind the company indorsement. 
The trial justice nonsuited the plaintiff defendant Umsted 
Company, and directed verdict favor the plaintiff for $683.62, 
the amount due the note, against the other two defendants. The 
ruling refusing direct verdict his favor and the ruling 
directing verdict against him. 

The only question whether Ritter’s indorsement transferred 
title the plaintiff. 

McLaughlin argues that the note was not negotiable because, 
contends, the payee was not named indicated therein with reason- 
able certainly. McLaughlin cites 1923, 227, 14, which pro- 
vides part follows: ‘‘Where the instrument payable order, 
the payee must named otherwise indicated therein with reason- 
able makes two other contentions: (1) That 
Ritter and Umsted Co., are joint payees; (2) that 
Umsted Co., the sole payee. 

The trial justice ruled that the note was payable Ritter 
and that the words ‘‘Manager. Umsted Co., are merely 
personae, pointing out which Ritter the payee. 
The ruling was The rule stated Daniel Negot. Inst. 
(6th Ed.) 415, follows: ‘‘If note payable individual, 
with the mere suffix his official character, such suffix will re- 
garded merely descriptio personae, and the individual 
the same effect see 173; Shaw Stone, Cush. 
(Mass.) 228; Van Buskirk Day, Ill. 260; Chadsey 
253; Hately Pike, 162 241, 441, Am. St. Rep. 
304; Chase Behrman, City Ct. (N. Y.) 352; Lester Me- 
Intosh, 101 Ga. 675, 

The plaintiff having filed bill exceptions, the question whether 
Umsted Co. was estopped, reason having received the proceeds 
the discounted note, deny the authority Ritter indorse, 
not before us. 

All exceptions defendant McLaughlin are overruled, and the 
case remitted the superior court for the entry judgment 
the verdict directed. 


f 
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FAILURE BANK ACTING 
ADMINISTRATOR 


Andrew Farmers’ Savings Bank Odebolt, Supreme Court 
Iowa, 225 379 


Where bank fails while acting administrator estate 
the persons interested the estate will entitled collect the 
amount held the bank preferred claim. 


Contest claim filed above receivership. From ruling 
the district court, allowing preferred claim, the superintendent 
banking appeals. Affirmed. 

Snell Bros., Ida Grove, for appellant. 

Rex. Fowler, Des Moines, and Harding, Denison, 
for appellees. 


GRAFF, J.—William Rhule died the 13th day February, 
1923, leaving surviving him spouse, Delilah Victoria Rhule, and six 
children. March 3d, following, the surviving spouse and these six 
children entered into stipulation whereby was mutually agreed 
that each the children would waive his her statutory right 
apply for administration the estate favor the mother, who 
should make application for the appointment the Farmers’ Savings 
Bank, Odebolt, Iowa, administrator. 

Under the terms the stipulation question each the subscrib- 
ing parties expressly waived his her right receive directly that 
time his her share from the proceeds the estate, but ‘‘directs 
that all moneys property remaining after the estate adminis- 
tered’’ shall turned over the Farmers’ Savings Bank, Odebolt, 
Iowa, held trust upon certain conditions named the stipula- 
tion. This stipulation may conceded binding inter 
the parties, but this fact not determinative the case. 

The Farmers’ Savings Bank Odebolt was duly appointed and 
qualified administrator, and took charge the estate and performed 
the duties incident the office such administrator. was familiar 
with the terms the stipulation. However, the administrator was 
never discharged. 

the 19th day January, 1927, the bank suspended business, 
and Andrew, superintendent banking, was appointed receiver, 


similar decisions see Banking Law Journal Digest 
130. 
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provided law. All the subscribers the joined 
filing claim with the said receiver for the balance possession the 
bank, the sum $4,084.83, and asked that same allowed 
preferred claim, which preference was decreed. The superintendent 
banking Iowa appeals. the time the receiver took charge, 
the bank had hand, belonging this estate, $318.02 carried open 
account and deposit the amount $3,500, drawing 
per cent. interest. 

reason the fact that the administrator was never discharged, 
must viewed the time trial administrator, and not 
trustee, under the signed stipulation, and entertaining, do, this 
viewpoint, the provisions chapter 152, Acts the 35th General 
Assembly, must taken into consideration. Since the said bank, 
administrator, came into the possession all the estate property 
virtue its appointment and the provisions this chapter, its acts 
and conduct relation the estate property must controlled 
the provisions the statute. Section the chapter heretofore 
mentioned (now section 9290, Code 1927) requires that savings bank 
shall keep separate, from its corporate funds property the cor- 
poration, the property received administrator and further 
provides that the funds thus the hands the bank administrator 
not liable for the debts obligations such corporation.’’ 

sufficient state that our holding Leach Farmers’ Sav. 
Bank Hamburg, 205 Iowa, 114, 213 414, 217 487, 
801, controlling and determinative the point issue. 

The decree the trial court therefore affirmed. 


CHECK GIVEN FOR PURCHASE PRICE 
LIQUORS VALID 


Eastern Tire Co. Goukler, Supreme Court New Jersey, 146 Atl. 
Rep. 690 


The fact that check given the payee the purchase 
price for liquors defense against holder 
due course. 


Action the Eastern Tire Co. against Harry Goukler. Judgment 
for defendant, and plaintiff appeals. Reversed. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 500. 
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Irving Rosenberg, Newark, for appellant. 
Robert Peacock, Mt. Holly, for respondent. 


PER was action recover the amount 
check given defendant for $440. The case was heard the judge 
the district court without jury. 

The plaintiff proved that took the check the day bore date, 
partly payment tires, and partly for cash; that presentation 
the was not paid. The defendant’s contention was illegality 
the contract; this illegality consisting the fact that was given for 
the purchase liquors. The trial judge, deeming this good defense, 
rendered judgment for the defendant, and the plaintiff appeals. 

thus ruling think there was error. Under the proofs plaintiff 
was holder due course (Rice Barrington, Law, 806, 
169), and such was entitled recover the amount the 
check. Assuming that the evidence offered the defendant estab- 
lished that sale intoxicating liquors was the consideration for 
which the check was given, this was not defense against bona fide 
holder, whatever the effect the illegal consideration might be- 
tween the immediate parties. 1902, 57, 593; 767, 768. 

The judgment reversed. 


SET-OFF AGAINST PARTNERSHIP DEPOSIT 


Myers Cantley, Kansas City, Mo., Court Appeals, 
Rep. (2d) 112 


Upon the failure bank depositor will not permitted 
set off his liability his note held the bank against the deposit 


Finance, and the Farmers’ Bank Leeton. Judgment for plaintiff, 
and defendants appeal. Reversed. 

Aber, Warrensburg, for appellants. 


BLAND, J.—This appeal from order the court allowing 
claim favor the plaintiff and against the defendant, 
Cantley, commissioner finance, charge the Farmers’ Bank 
Leeton liquidation. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 585. 
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The petition filed the circuit court follows: 


undersigned states that the time said bank was closed 
owed note $450.00 said bank that that time had deposit 
said bank $81.41 his individual credit—that addition this 
the firm Brooks Myers, which complainant member had 
deposit said bank said partnership credit the sum $298.00; 
that the adjustment said situation the special commissioner al- 
lowed him credit said note $81.41, when should have been 
allowed addition thereto one-half the firm deposit, wit, $149.00. 

petitioner prays the court for order said special 
commissioner directing him make the allowance above claimed. 


insisted that the petition fails state cause action. 
think this contention well taken. well settled that debt due 
partnership cannot set off against debt due individual. 
Lamb Brolaski, Mo. 51; Weil Jones, Mo. 560; Payne 
O’Shea, Mo. 129; Nipper Jones, Mo. App. 538; State rel. 
Shipman Allen, 124 Mo. App. 465, 103 1090; National Handle 
Co. Huffman, 140 Mo. App. 634, 690; Kentling Kentling 
Magers (Mo. App.) 256 528; Cye. 502. 

The judgment reversed. 


STATUTE MAKING STOCK DIVIDENDS 
PRINCIPAL 


Lawton’s Will, Surrogate’s Court, Fulton County, New York, 


Section 17-a the New York Personal Property Law 
amended 1926 declares that unless otherwise provided will, 
other instrument, trust, ‘‘which shall hereafter 
any dividend payable the stock corporation shall 
regarded principal and not income the trust. This statute 
retroactive and does not apply trusts created prior May 17, 
1926, the date which the statute went into effect. 


Petition Eva Roberts Lawton compel delivery property 
Ivory Lawton, executor and trustee under the will Charles 
Lawton, deceased. Decree accordance with opinion. 

Alfred Dennison, Johnstown, for petitioner. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 1173. 
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Theodore Haviland, Gloversville, for executor and residuary 
legatees. 


CALDERWOOD, above-named Charles Lawton de- 
parted this life and resident the village Northville, the 
county Fulton and state New York, testate, the 12th day 
October, 1918. Upon due proceedings had therefor this court 
his last will and testament was duly admitted probate herein 
the 25th day October, 1918, and letters testamentary were granted 
said date out said court unto Ivory Lawton, his brother, the 
sole executor therein named; having duly qualified such executor. 
The testator was survived Eva Lawton, his widow, being the 
identical person described the paragraph said will hereinafter 
quoted, and Harry Lawton, said Ivory Lawton, and Ruth 
Barker, his brothers and sister and only heirs and next kin. Among 
other provisions contained said will the following, viz.: 


friend, Miss Eva Roberts, now residing said 
village Northville, give and bequeath the income from twenty 
shares the capital stock said Northville Bank, for and during the 
term her natural life; and from and after her decease, give said 
twenty shares stock fee, share and share alike, said sister, 
Ruth Barker, and brothers, Harry Lawton and Ivory Lawton. 
the event that any said brothers sister may not then 
living, the survivors survivor shall take the 


Decedent’s widow took other provision property under said 
about January 11, 1927, said Northville Bank increased 
its stock from $30,000 $60,000 the transfer $30,000 
from its then accumulated and undivided profits, and distributed said 
capital stock dividend 100 per cent. its stockholders 
record January 11, 1927, (or December 31, 1926). such 
distribution the trustee under said will, such, received shares 
the capital stock said bank, addition the shares held 
him under the trust created the paragraph said will above quoted. 

Said Eva Roberts Lawton has petitioned this court, setting forth 
the facts aforesaid, also other allegations with respect the intrinsic 
value each said original shares stock, both the date 
death said decedent and the time the declaration and dis- 
tribution the aforesaid stock dividend, which she also alleges that 
she life beneficiary entitled under the provisions said will 
said shares issued such stock dividend; that she has made 
demand said trustee therefor, more than one year having elapsed 
since received the same; that said trustee holds the same, and 
neglects and refuses deliver the same her, and she prays order 
directing delivery her said Ivory Lawton said shares 
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stock, her alleged represent income said original 
shares stock which has subsequent the death the said 
testator. 

Answers said petition have been filed herein, both said Ivory 
Lawton, executor and trustee under said will, and said Harry 
Lawton, Ivory Lawton, and Ruth Barker, individually; they 
contending, among other things, and alleging that the stock dividend 
mentioned and referred said petition was payable said North- 
ville Bank the stock said declaring the same after the 
enactment chapter 843 the Laws 1926, and after said law be- 
came effective, and because the said mentioned amendment sec- 
tion 17-a the Personal Property Law (added Laws 1922, 
452) the state New York all the stock dividend declared 
said bank respect the stock such corporation composing the 
principal the trust under decedent’s will should treated 
the executor and trustee principal only, and not income such 
trust; said respondents denying that said petitioner entitled re- 
ceive any said shares stock dividend declared and dis- 
tributed said bank its stockholders record January 11, 1927. 

After due deliberation have reached the conclusion that de- 
cision must be, and is, against the respondents the issue thus raised. 
The right said life beneficiary receive during her life the income 
from the shares stock forming such trust, whether such income 
was distributed cash stock dividend, was property right, and 
such had become vested prior the enactment the statute above 
referred to. Said section 17-a provides: ‘‘Unless otherwise provided 
will, deed other instrument, which shall hereafter executed 
and shall create declare trust, any dividend which shall pay- 
able the stock the corporation association declaring au- 
thorizing such dividend and which shall declared authorized here- 
after respect any stock such corporation composing, while 
part, the principal such trust, shall principal and not in- 
come such trust. 

This section feel should not, under the language employed, 
deemed intended the Legislature retroactive its scope 
effect, and applicable only trusts created subsequent May 
17, 1926. Matter Norton’s Will, 129 Mise. Rep. 875, 887, 224 
77. For reasons stated the decision said Matter Norton’s 
Will, have reached the conclusion that the rule law which controls 
the trust created the will Charles Lawton, and which should 
here followed, that announced Matter Osborne, 209 
450, 484, 485, 103 723, 823, 510, Ann. Cas. 
1915A, 298. 

While the exact intrinsic value the original trust investment 
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October 12, 1918, the date its creation, does not appear, does 
appear from the proof submitted, being the records said bank, em- 
ploying the method determination outlined Matter Osborne, 
supra, that the intrinsic value shares said bank stock 
June 30, 1918, was $7,202.40, $360.12 per share, and Decem- 
ber 31, 1918, $7,551.60 $377.58 per share. the hearing held 
July 16, 1928, was conceded matter fact that the value this 
trust investment October 12, 1918, was $7,400.28. While effort 
was made the hearing held March 26, 1929, withdraw all stipula- 
tions, the opinion, and here find and decide, that the intrinsic 
value said shares bank stock October 12, 1918, was not 
exceed said sum $7,400.28. 

Employing the aforesaid method also appears from the proof 
submitted that the intrinsic value said original shares after the 
declaration said extraordinary and stock dividend, made the 
basis the condition said bank December 31, 1926, was 
$6,566.80, $328.34 per share. This would require the retention 
said trustee shares said stock dividend (less $151.54) main- 
tain the original corpus said trust unimpaired, leaving the remain- 
ing shares said stock dividend, representing income accrued 
the corpus said original trusts subsequent the date death 
said testator, awarded the life beneficiary, under the terms 
said trust created for her benefit. 

the opinion, therefore, that the said trustee should retain 
the shares said stock dividend the corpus said trust, 
and that the remaining shares thereof must awarded Eva 
Roberts Lawton, the life beneficiary. Decree directed made 
and entered accordingly. 


NOTIFICATION BANK THAT CHECK HAS 
BEEN PAID FORGED INDORSEMENT 


President and Directors Manhattan Co., New York Supreme 


Court, Appellate Term, 235 Supp. 634 


Where check paid forgery the payee’s indorsement, 
failure the payee promptly notify the drawee bank, 
intermediate parties, the fact will not preclude him from re- 
covering against hem. 

this case was also held that, where check paid 
forgery the payee’s indorsement, the fact that the payee brings 


similar decisions see Banking Law Journal Digest (Third 
Edition) 446. 
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suit and recovers judgment against the person who cashed the 
check for the forger will not prevent him from subsequently suing 
the drawee bank intermediate parties unless the judgment 
satisfied. 


Action Louis Stern against the president and directors the 
Manhattan Co. From judgment for plaintiff after trial before 
judge without jury, defendant appeals. Affirmed with leave ap- 
peal the Appellate Division. 

Beals Nicholson, New York City (John Beals, Jr., New 
York City, counsel), for appellant. 

Charles Fleece, New York City, for respondent. 


BIJUR, action involves the single question: Whether the 
payee check whose name has been forged can recover the amount 
from the drawee bank the intermediate parties who have cashed the 
check unless promptly communicates them all information ob- 
tains for the purpose enabling such parties possibly recoup their 
loss. 

this case the plaintiff payee’s name was forged about June 
1928. June 12, 1928, plaintiff began action against one Handler, 
who had cashed the checks for forger and had deposited them his 
bank, the defendant acting mere collecting bank, although ap- 
pears have consolidated about this time with one the drawee 
banks—a which wholly negligible. September 10th, 
judgment was recovered plaintiff against Handler, which has not 
been satisfied. Although plaintiff during the course the trial 
learned all the details the transaction, did not communicate with 
defendant until November 24th, when demanded payment, which 
was refused, whereupon the present action was begun December 
1928. was conceded that defendant bank was wholly innocent, also 
that Handler had deposit with between June 1928, and Sep- 
tember 15, 1928, sum sufficient cover the face value these checks. 

Defendant-appellant relies the cases Annett Chase Nat. 
Bank, 196 App. Div. 632, 188 (1921), and Brown People’s 
Nat. Bank, 170 Mich. 416, 136 506, (N. 8.) 657 
(1912). 

Annett Case plaintiff’s name payee was indorsed the 
check October, 1919, forgery consummated his attorney, 
who collected the proceeds through another bank, defendant being the 
drawee. the end December, 1919, plaintiff was apprised the 
forgery and endeavored secure the proceeds from the forger. When 
that effort failed, made further inquiries, with the result that about 
February 1920, learned all the details the transaction. About 
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March 30th, defendant, which was the latter’s first intima- 
tion the irregularity. examination the Annett record ap- 
peal discloses that the case was tried and briefed the plaintiff, 
the theory that although his would defeat the action, 
such was question fact for the jury under the cir- 
cumstances; and the defendant, the claim that the conduct 
the plaintiff failing notify the defendant for period days 
after had acquired full information was tantamount ratifica- 
tion the act the forger constituted the forger, matter 
law, the agent plaintiff. The question plaintiff’s negligence was 
left the jury, which found his favor. The Appellate Division, 
substanee, reversed the finding, holding that delay days con- 
stituted negligence matter law. Not the slightest reference was 
made either the trial the appeal the fact that the plaintiff 
was the payee and not the drawer the check. the cases cited 
the defendant were either cases which depositor (drawer) was the 
plaintiff and his own bank the defendant, where the defendant was 
the maker commercial paper the issuer and held 
bound inquiry, acknowledge deny the genuineness his signa- 
ture thereto. The two classes are represented, respectively, Leather 
Mfrs. Nat. Bank Morgan, 117 96, Ct. 657, Ed. 811 
(1886), and President, Gloucester Bank President, 
Salem Bank, Mass. 33. The Annett Case was manifestly decided 
the theory which was tried below and briefed appeal. 

the Brown Case the record appeal is, course, not available, 
but from the opinion appears that the case was tried the same 
general theory the Annett Case; the decision adverse the plaintiff 
being based ‘‘equitable estoppel’’ instead ‘‘negligence.’’ The 
said, speaking plaintiff’s representative: ‘‘It was his duty 
speak, and failed speak.’’ But suggestion appears have 
been made that was the payee check and not the drawer who 
was suing, and that the former case there such duty. This 
the more extraordinary because the Brown Case the action was not 
against even the drawee but against mere collecting bank. These two 
are the only cases which the right payee whose name has been 
forged has been held have been defeated under such similar cir- 
cumstances. 

Both actions were based conversion, which the recognized 
remedy under the circumstances. Standard Steam Specialty Co. 
Corn Exch. Bank, 220 478, 116 386, 1918B, 575; 
Burstein People’s Trust Co., 143 App. Div. 165, 127 1092; 
Wolfin Security Bank New York, 170 App. Div. 519, 520, 156 
474; Independent Oil Men’s Ass’n Fort Dearborn Nat. 
Bank, 311 278, 142 458; Good Roads Machinery Co. Broad- 
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way Bank (Mo. App.) 267 40; 764, page 767; 
Burdick Torts (4th Ed.) 362, page 418; Brannan’s Negotiable 
Instruments Law (4th Ed.) 189, page 907. 

While has been held universally that the drawer check owes 
his own (drawee) bank the duty examining the monthly account 
and accompanying vouchers and reporting forthwith forgeries his 
own signature any other irregularities which may 
come aware, this duty, explained the Leather Mfrs. Nat. Bank 
Case, supra, 117 pages 106-107, Ct. 657, Ed. 811, 
arises out the customary practice London merchants and banks 
(Devaynes Noble, Merivale, 530, 535) which the Supreme Court 
held was wholly applicable this country. The reasonableness 
this requirement established custom had already been recognized 
this state Frank Chemical Nat. Bank New York (1881) 
page 213, Am. Rep. 501. But such has been 
even suggested respect the payee check. Indeed, almost 
impossible surmise how could ever have arisen, view the fact 
that the payee stands legal relation the drawee and still less 
collecting banks other parties who may, though innocently, have 
facilitated the collection the proceeds the forger. 

there privity between the payee and the drawee. 
Aetna Nat. Bank Fourth Nat. Bank City New York, 
82, 87, 90, Am. Rep. 314; First Nat. Bank Whitman, 
343, Ed. 229. See, also, 764; Am. Eng. 
few jurisdictions where contractual relation between the payee and 
the drawee was held exist, was the theory that there had been 
effected the making the check assignment the drawer’s 
funds, and some that there had been 
the check the drawee bank, indicated its payment—even 
wrong party. Regardless the soundness these theories, they have 
been rendered obsolete the provisions the Uniform Negotiable 
Instruments Law, respectively, section 189 (section 325 the New 
York Law) and section 132 220 the New York Law). 
Consequently the action the payee against the drawee bank one 
between parties who are contractual strangers one another. 

quite similar the one under considexation, the Supreme 
Illinois, Independent Oil Men’s Ass’n Fort Dearborn 
Nat. Bank, 311 278, page 283, 142 458, 460, said: ‘‘Since 
defendant error [plaintiff payee] was under legal duty give 
notice plaintiff error [defendant ‘collecting’ bank], its failure 
exercise care that regard not negligence law.’’ 

Hamlin Sears, 327, page 331, our Court Ap- 
peals said: ‘‘When the property one man wrongfully taken and 
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sold another, his own name and for his own benefit, must the 
owner, when afterward discovers the wrong, make efforts reclaim 
his property, notify the purchasers his claim the risk losing 
his property? There authority holding that such duty rests 
upon the owner property wrongfully taken and converted. The 
mere silence the owner, under such will not bar his 
claim, short the time prescribed the statute limitations. 
The rule caveat emptor applies, and the purchaser must see 
that buys one who owns the property has authority sell.’’ 

There can neither negligence, nor estoppel based negligence, 
the absence legal duty. People’s Trust Co. Smith, 215 
488, page 491, 109 561, 562 (L. 1916B, 840, Ann. 
Cas. 1917A, 560), the court, per Cardozo, J., said: ‘‘Estoppel, there- 
fore, cannot built this case upon any representation that was in- 
tended the true owner. must built, all, upon the owner’s 
negligence. make out estoppel that ground, not enough 
show that the owner was careless. must have been 
respect some duty owing the plaintiff the public 
Eden Musee Am. Co., 148 441, 462 [42 988, 
779, Am. St. Rep. 700]; Swan Australasian Co., 
181). Neither these elements present the case 

See, also, Spencer-Bower Estoppel Representation, 84, 86, 

94; Arnold Cheque Bank, Div. 578; Baxendale Bennett, 
Div. 525; British Linen Co., App. Cas. 82, 
page 100; Thompson Simpson, 128 270, pages 288, 289, 
316, 321, Am. Rep. 612; Muller Pondir, 325, 
334, Am. Rep. 259. 
possible that the course time the doctrine may con- 
sciously developed that the payee check owes the drawee others 
some duty under the circumstances here presented, but Profssor 
Leon Green says, Col. 1038: ‘‘But whatever may the 
reasons, when litigant asks court some new thing which 
would break into the integrity its own scheme things must 
make clear case and able show the way out before even 
reaches competing basis with familiar method.’’ 

this connection cannot avoid the thought that the adoption 
such rule would necessarily involve the invention altogether 
new theory for ‘‘disseizin (to adopt the terminology 
Professor Ames, Harvard Law Review, 23), after our courts have 
held directly that there such duty. Hamlin Sears, supra. 
Moreover, since trover and replevin are practically interchangeable 
remedies (Marshall Davis, Wend. 109, Am. Dee. 463; Ames’ 
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Lectures Legal History, 87), should driven the rather 
revolutionary notion that the owner chattel which has been stolen 
from him regain possession without compliance with elab- 
orate system rules requiring his part watchfulness, industry, and 
promptness notifying all possessors and perhaps 
sessors the risk which they have subjected themselves. Indeed, 
one sentence the Brown Case, supra, suggests still further com- 
plexities and extension duty: ‘‘She had positive knowledge 
the forgery her indorsement until after that time, but did know 
enough facts put reasonable person inquiry.’’ 

course, nothing which have said intended suggest any dis- 
regard the application the doctrine estoppel cases where 
owner ‘‘stands by’’ without protest while his property being dis- 
posed another and the purchaser had been thus into 
Carpenter German American Ins. Co., 298, 
page 305, 1015; Spencer-Bower, supra, §77; Ewart 
Estoppel, pp. 26, 133. 

Finally, there has been some suggestion that the judgment pro- 
plaintiff against Handler was election hold the latter 
instead the present defendant some way discharged the claim 
against defendant. not questioned that plaintiff may sue con- 
version the several parties who have, though successively, committed 
that offense. The recovery judgment against the first wrongdoer 
bar action against the subsequent ones unless the earlier 
judgment has been satisfied. Burstein People’s Trust Co., 143 App. 
Div. 165, 127 1092; Pollock Torts, pp. 327, 364, and cases 
there cited; Ames’ Disseizin Chattels, Harv. Law Rev. 318, 323, 
326, note 51. 

Judgment affirmed, with $25 costs, with leave appellant ap- 
peal the Appellate Division. 


DEPOSIT SCHOOL FUNDS CLERK’S 
INDIVIDUAL ACCOUNT 


New Amsterdam Casualty Co. Robertson, Supreme Court Oregon, 
278 Pac. Rep. 963 


bank which permits school district clerk transfer funds 
from his account clerk his personal account will not liable 
for misappropriations the clerk, the bank acted good faith 
and without knowledge the fraudulent acts. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 347. 
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Action the New Amsterdam Casualty Co. Russell 
Robertson and the West Coast National Bank Portland. From the 
judgment entered favor the last-named defendant, plaintiff ap- 
peals. Affirmed. 


Nicholas Jaureguy, Portland (Jay Moltzner and Jaureguy 
Tooze, all Portland, the briefs), for appellant. 

Herbert Sweet, Portland (Dey, Hampson Nelson, Port- 
land, the briefs), for respondent. 


BELT, J.—This action conversion against the defendant 
bank, located Portland, Ore., for participation alleged breach 
trust. Defendant Russell Robertson, against whom default 
judgment has been taken, was clerk school district No. 106 Clack- 
amas County, Oregon. July 1924, opened account with 
the defendant bank the name ‘‘School District No. 106, Russell 
Robertson, This was done with the knowledge and consent 
the board directors the school district. August 19, 1924, 
and continuing frequent intervals thereafter, the defendant Robert- 
son executed numerous checks payable his order and deposited the 
same his personal account the defendant bank. Between July 
1925, and September 23, 1926, such checks aggregated $2,625. All 
this sum was paid out the bank the personal check Robertson, 
and, with the exception $41, was appropriated him for his own 
use and benefit. Checks aggregating $41 were paid him for obliga- 
tions the school district. 

Upon default the clerk, the plaintiff, which was surety his 
bond, paid the school district the sum $2,584. now seeks 
subrogated the rights the school district, and demands judgment 
against the bank for the amount paid, the theory that the bank par- 
ticipated this breach trust. was stipulated substance 
follows: 

That the time the account was opened with the bank copy 
Robertson’s certificate election clerk was filed with the bank, for 
the purpose satisfying concerning Robertson’s authority, which 
authority was never withdrawn, and the directors were all times 
cognizant the fact that said deposit was carried above stated; 
that, during the entire history the account, Robertson alone, without 
countersignature, signed checks thereon, which were always honored 
the bank; that these facts were likewise all times known the 
directors, who time protested, but continued permit with- 
drawals from the account the same manner; that time until 
after the transactions mentioned the complaint did the bank have 
any knowledge that funds were being misappropriated Robertson, 
used other than for the regular and lawful disbursements required 
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the transaction his duties and functions clerk, unless such 
knowledge inferred from the facts heretofore stated; and that the 
directors the school district were all times fully aware the 
fact that checks were drawn and deposited Robertson’s personal 
and time objected thereto and made protest the 
bank. 

The cause was submitted, under the pleadings and upon stipu- 
lation facts, the court without jury. Findings fact and 
judgment were entered favor defendant bank. Plaintiff appeals. 

urged plaintiff that the deposit these funds the 
defendant bank was unlawful, that there was violation chapter 
155, 288, General Laws Oregon 1925, amending section 5142, 
Or. L., which provides: 


school districts the second and third class, 

the boards directors the respective school districts the second 
and third shall designate such bank banks within the 
county counties which such second school districts, third class 
school districts are the board directors the 
school districts the second and third class deem safe and 
proper depositories for school funds for the purpose receiving de- 
posit funds said school districts. The school clerks the several 
school districts the second and third class shall not liable 
personally upon their official bonds for any moneys that may lost 
reason the failure any bank which becomes 
depository under the provisions this act.’’ 


This statute does not make mandatory for the clerk deposit 
public funds the bank designated the board directors 
second and third class school districts. incumbent upon the 
directors designate such bank, and, the fails deposit 
the funds the bank designated, assumes liability and held 
strict accountability, upon failure the bank which selects 
depository. However, the funds are deposited the bank desig- 
nated, the clerk does not become insurer the such 
bank and there liability the event its failure. The purpose 
this statute was relieve the clerk from the rigor the 
law rule, which, the great weight authority, made 
the officer personally liable the event funds being lost 
reason bank failures. Baker Williams Banking Co., Or. 
213, 711; 1039. conclude that the deposit the 
defendant bank was duly authorized. was general deposit, and 
the bank did not become trustee public funds. The relationship 
debtor and was created, and the bank impliedly agreed 
honor the checks its depositor. Indeed, would have been 
liable upon its so. 
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The important question whether not liability incurred 
bank which permits known fiduciary transfer trust funds 
his individual and account and who later embezzles the 
same. All authorities agree that, bank participates breach 
duty, liable for the loss sustained. what constitutes 
disagree. seems well settled that, the bank had knowledge that 
the fiduciary intended misappropriate funds, and that aided and 
abetted him honoring checks drawn the same, became 
party the conversion and must respond damages. 

the instant case, the bank knew that the funds belonged 
school district No. 106. The vital question is: Did know that 
Robertson, the clerk, transferring portion these funds his 
personal account, intended misappropriate them? Did this act, 
and itself, constitute notice the bank the wrongful diver- 
sion public funds? True, the bank should have looked with suspi- 
upon such transaction; but are not prepared say, 
matter law, that was obliged make inquiry ascertain 
whether the fiduciary was violating his trust. would greatly 
and hinder banking institutions the transaction legiti- 
mate business, overburdensome restrictions. the absence 
notice the contrary, the bank had the right assume that Robert- 
son was faithful his trust. 

The clerk had least prima facie authority draw the 
The bank was bound honor his checks, unless, above 
stated, knew improper diversion the funds. was not 
the business the bank administer the trust. The form the 
checks and the manner which the account was handled did not, 
according the weight authority, constitute notice misappropri- 
ation. The finding the lower court that the bank acted good 
faith tantamount the verdict jury. not feel warranted 
disturbing it. 

borne mind that the bank did not profit reason 
the misappropriation the funds the did not use 
the money pay any his indebtedness the bank. such had 
been done, the liability the bank would clearly have been established. 
Morse Banks and Banking (5th Ed.) §317. Having thus been 
advised the wrongful application funds the fiduciary his 
own credit, the bank would subsequently honor checks its peril. 
234, Central National Bank Insurance Co., 104 
54, Ed. 693, Union Stockyards National Bank Gillespie, 137 
411, Ct. 118, Ed. 724, and Manhattan Web Co. 
Aquidneck Nat. Bank (C. C.) 133 76, wherein the bank accepted 


THE BANKING LAW JOURNAL 711 


trust funds payment fiduciary’s indebtedness it, are clearly 
distinguishable from the one bar. 

would greatly extend this opinion review many the numer- 
ous cases cited counsel variance this question. are 
with the view, expressed the great majority the courts, 
that bank, acting good faith, merely credits trust funds, 
knowing them such, the personal account the fiduciary, 
will not liable later misappropriates such funds. Kendall 
al. Fidelity Trust Co., 230 Mass. 238, 119 861; Allen 
Puritan Trust Co., 211 Mass. 409, 916, 
518; Goodwin American National Bank, Conn. 550; Safe-Deposit 
Trust Co. Diamond National Bank, 194 Pa. 334, 1064; 
Life Insurance Company Virginia American National Bank 
Richmond, Va. Law Reg. (N. 8.) 106; Gray Johnson, Weekly 
Reporter 842, Rice People’s Savings Bank, 140 
Wash. 20, 247 1009; Cal. Law Review, 171; Harvard Law 
Review, 454. 

that trustee will faithfully administer his trust and not mis- 
appropriate funds committed his care, and moneys are de- 
posited one trustee, he, such trustee, has right withdraw 
them, and the bank, the absence notice the contrary, bound 
assume, and protected assuming, that the trustee will appropri- 
ate the moneys, when drawn, the proper use; and this true’ 
whether the checks are signed him his representative capacity 
not. But bank which moneys are deposited the name 
trustee such had knowledge that breach trust being 
committed the improper withdrawal such funds, partici- 
pates the profits fruits any fraud the trust, answerable. 
The mere fact, however, that bank knows that moneys deposited 
with have depositor been acquired fiduciary capacity does 
not impose the duty, give the right, institute inquiry 
into the conduct its customer order protect those for whom 
may hold the fund, but between whom and the bank there 

Cole Canadian Bank Commerce, 115 Or. 456, 239 98, 
the court cited with approval Magee Banks and Banking (3d Ed.) 
304, wherein said: whole question fixing liability 
one knowledge. The bank must have knowledge that the deposit 
trust deposit and that when drawn out the trustee that 
intends misappropriate it. Unless these facts are clearly established 
the bank cannot 

For authorities the contrary, see United States Fidelity 
Guaranty Co. People’s Bank, 127 Tenn. 720, 157 414; Bank 
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Hickory McPherson, 102 Miss. 852, So. 934; Mitchell First 
National Bank Hopkinsville, 203 Ky. 770, 263 15, and 
referred article entitled ‘‘Bank’s Liability for Deposits 
Fiduciary his Personal Account,’’ Harvard Law Review, 
1077. 

believed that the case Bischoff Yorkville 
Bank, 218 106, 112 759, 1916F, 1059, fairly 
supports the theory the defendant bank here, although some 
the expressions the give comfort plaintiff. that 
executor estate deposited trust funds his individual 
and The deposit was made the Bowery Bank 
New York, and was, checks, transferred the Yorkville Bank, 
where personal obligations the executor such bank were paid. 
The bank was liable, because profited through the wrongful diver- 
sion trust funds. Having had notice such misappropriation, 
could not thereafter supinely pay the checks the executor without 
assuming the risk. Under such was bound make 
inquiry. was held that participation the conversion the 
funds would result from either (a) advantage benefit 
directly through from the diversion, (b) joining the diversion 
which was not interested, with actual notice knowledge that 
the diversion was intended being executed and thereby becoming 
privy it. support the theory the defendant bank herein 
was said: ‘‘A fiduciary may legally deposit the trust funds 
bank his individual account and Knowledge the part 
the bank the nature the funds received and does not 
affect the character the act. The bank has the right presume 
that the fiduciary will apply the funds their proper purposes under 
the The court expressly refused follow United States 
Fidelity Guaranty Co. People’s Bank, supra, and Bank Hickory 
McPherson, supra, the contrary. 

are not concerned with case wherein the deposit originally 
made was wrongful unauthorized, such the leading case 
84, Am. St. Rep. 513. significant that the court there 
said: ... Had the bank obeyed the direction given it, and 
had opened account the name Clagett trustee and 
eredited that account with these funds still Clagett could have with- 
drawn them checks appropriately signed and could then 
misappropriated ‘‘the money without involving the bank any 
the instant case the deposit with the defendant bank 
was authorized. The distinction recognized the Duckett Case 
may found Renssalaer Valve Co. National Bank Commerce 
Seattle, 129 Wash. 253, 224 673. 
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not deemed necessary consider the force and effect 
chapter 207, 359 (section 121) General Laws Oregon 1925, 
our opinion, most particulars merely declaratory 
the common-law rule which have announced. 

see merit the contention that the bank was unauthorized 
honor the checks the school clerk reason chapter 155, 
228, General Laws Oregon 1925, which provides that school 
funds the districts the second and third class shall 
disbursed only the respective clerks such districts upon 
warrants drawn upon district clerks the boards directors 
the respeetive school was not incumbent upon 
the bank ascertain whether warrant had been drawn upon the 
clerk before honoring his check. Indeed, the long acquiescence and 
the school district the method and manner which 
the clerk checked this account would reasonably lead the bank 
believe that the clerk was authorized act. Since the plaintiff 
subrogated the rights the school district, bound this 
equitable principle estoppel. 

follows that the judgment the lower court affirmed. 


CREDITORS INSURED NOT ENTITLED 
PROCEEDS LIFE INSURANCE POLICY 


Chatham Phenix National Bank Trust Co. Crosney, Court 
Appeals New York, 167 Rep. 217 


Where man’s life insured favor his wife she will 
entitled the proceeds the policy against his 

Section the New York Relations Law provides 
that, where married woman the life her husband 
insured her favor and the annual premium exceeds $500, 
that amount the insurance purchased the premium excess 
$500 liable for his debts. This section, however, 
repealed Section 55-a the Insurance Law which provides 
that, insurance effected person his own life favor 
another, the beneficiary will entitled the proceeds the 
policy against the the insured. 


Action the Chatham Phenix National Bank Trust Company 
against Esther Crosney. From order the Appellate Division, 
First Department (224 App. Div. 58, 229 140), reversing 
order the Supreme Court, New York County, granting defend- 
ant’s motion dismiss the complaint, defendant appeals. Reversed, 
judgment the Special Term affirmed, and certified question answered. 


714 THE BANKING LAW JOURNAL 


Jacob Berman and Stewart Bowers, both New York City 
(Frank Laughlin, New York City, counsel) for appellant. 

Denis Maduro, Jacob Scholer and Cornell Dikeman, all 
New York City, for respondent. 

Albert Hirst, New York City, for New York State Life Under- 
writers Ass’n, amicus curiae. 

LEHMAN, J.—The complaint alleges that Abraham Crosney 
the time his death was insolvent and indebted the plaintiff 
the sum $50,000; that the defendant was the wife the said 
Abraham Crosney, and that ‘‘she, the lifetime her said husband, 
the said Abraham Crosney, caused his life insured in. various 
insurance companies her name beneficiary and for her benefit’’; 
that premiums for such insurance were paid annually out the 
property the said Abraham Crosney amount greatly excess 
$500; and that the time the payment such premiums 
Abraham Crosney was insolvent and unable pay his debts. Upon 
these allegations the plaintiff seeks judgment that the portion the 
insurance moneys, payable the terms the policies the defendant 
beneficiary, which has been purchased excess premium above 
applied payments the decedent’s debts. 

The action based upon the provisions section the Domes- 
Relations Law (Consol. Laws, 14). The courts this state 
have frequently been called upon construe and give effect the 
provision that section. Similar provisions became part our 
statute law the enactment chapter 80, Laws 1840. Consistently 
the courts have construed the statute the light its history, and 
the conditions existing the time its enactment, which was 
intended remedy. that time, married women still labored under 
the common-law disabilities coverture, and, this court pointed 
out the case Whitehead New York Life Ins. Co., 102 
143, 267, Am. Rep. 787: ‘‘Prior that enactment and 
common law was open question whether the wife and children 
had insurable interest the life the husband and father (Bliss 
Life Ins. 10; Ruse Mut Ben. Ins. Co., 516), and 
whether could protect them, save taking out policies his own 
name and for the benefit his estate, which the end would 
them. But this made the insurance liable for his debts, and left 
impossible for those who needed most obtain all. 
Ruppert Union Mut. Ins. Co., Rob. [30 Super. Ct.] 155, 156. 
The statute was intended and does remedy the 

Though terms the statute applies only where married woman 
causes the life her husband insured, the courts, construing the 
statute the light the conditions existing the time its original 
enactment, which the Legislature intended remedy, have held that 
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the statute applies also where the insurance, though effected the 
husband made payable the wife. Whitehead New York Life 
Ins. Co., supra; Kittel Domeyer, 175 205, 433; 
Guardian Trust Co. Straus, App. Div. 884, 123 852, 
affirmed 201 546, 1129; Wagner Thieriot, 203 App. 
Div. 757, 197 560, affirmed 236 588, 142 
The Legislature intended give the wife limited the 
fund ereated the husband’s annual appropriation 
investment his moneys premiums for insurance upon his life 
for the benefit his Matter Thompson, 184 36, 
870. ‘‘The important feature this statute, interpreted 
the Appellate Division and the Court Appeals, not who 
negotiates and actually procures the insurance policies issued, 
but who pays the premiums.’’ Guardian Trust Co. Straus, supra. 

Judicial decisions that married woman ‘‘causes’’ the life 
her husband insured within the meaning the statute, though 
the husband fact effects the insurance, have sometimes been ex- 
plained upon the theory that the husband acts the wife’s agent. 
Such explanations must read the light judicial interpretation 
the legislative intent. This court has pointed out that ‘‘the legisla- 
tive intent bore upon the exemption fund, which had been created 
the husband provision for the benefit his wife the event 
her surviving him. Her right did not rest upon contract, but upon 
legislative grant, way exemption from the claims 
insurance fund, created the husband’s moneys.’’ Kittel 
fund provision for the benefit his wife, the husband acts the 
agent the wife only the sense that enables the wife obtain 
the benefit the fund. Baker Union Mut. Life Ins. Co., 
283. 

Since the date when the Legislature first made provision for in- 
surance favor married woman upon her husband’s life, free 
limited extent from the claims her husband’s the 
conditions which the statute was intended remedy have entirely 
vanished. married woman longer under any disability con- 
tract her own name, hold dispose her separate property. 
Any doubt which might have existed the right married 
woman insure the life her husband has been removed the 
express provisions section the Law (Consol. Laws, 
28). The result these changes the law has produced situation 
which might well seem anomalous the Legislature. 

Though the provisions section the Relations 
Law were intended remedy conditions which one time may have 
prevented husband from making provision for his wife through the 
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insurance fund payable her, under changed con- 
ditions operated limitation upon the right husband 
make, favor his wife, the same provision which might make 
for others having lesser claim upon him. limitation existed upon 
the right stranger named the beneficiary policy upon 
the life another take the entire fund upon the death 
the insured, free from any claims the the insured, 
though the annual premiums were paid the insured, unless such 
premiums were paid fraud creditors. Where the wife was the 
beneficiary policy upon the life her husband, the 
the husband were entitled the ‘‘portion the insurance money 
which purchased excess premium above five hundred 
out her husband’s property. The statute intended create rights 
wife, under changed conditions, resulted having rights 
against wife which they would not otherwise possess. Only the 
Legislature could remedy this condition. 

are told that the Legislature did intend remedy this condi- 
tion the enactment section 55-a the Insurance Law (chapter 
468, §1, Laws 1927). The statute provides that: ‘‘If policy 
insurance, whether heretofore hereafter issued, effected any 
person his own life another life, favor person other 
than himself, or, except cases transfer with intent defraud 
creditors, policy life insurance assigned any way made 
payable any such person, the lawful beneficiary assignee thereof, 
other than the insured the person effecting such insurance, his 
executors administrators, shall entitled its proceeds and avails 
against the creditors and representatives the insured and the 
person effecting the same, whether not the right change the 
beneficiary reserved permitted, and whether not the policy 
made payable the person whose life insured the beneficiary 
assignee shall predecease such person; provided, that, subject 
the statute limitations, the amount any premiums for said 
insurance paid with intent defraud creditors, with interest thereon, 
shall enure their benefit from the proceeds the policy. 

The statute does not terms, repeal section the 
Relations Law. That section contains not only the provision limiting the 
right wife take moneys derived from insurance her husband’s 
life purchased premiums paid out her husband’s property, but 
also provisions which other respects afford protection the wife. 
Clearly the new section the Insurance Law does not implication 
repeal any the provisions the Relations Law which 
are not inconsistent with its terms and general scope. The new section 
does, however, terms apply the proceeds all policies which are 
effected any person his own life, another life favor 
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person other than himself. give this language its natural 
then includes policies effected husband favor 
his wife. find sound reason why the statute should receive 
any other construction. 

The debates the Senate regard the new section leave 
doubt that, least that branch the Legislature, was under- 
stood that the purpose and effect the new section was include 
its policies favor wife upon the life her husband, 
and destroy any rights which the creditors would otherwise have 
the portion the insurance moneys purchased excess annual 
premiums above $500 paid out the husband’s estate. The language 
the statute derived from similar statutes Massachusetts and 
Pennsylvania. those jurisdictions the statutes apply all 
policies, policies favor wife, upon the life her 
husband. employing the same language the Legislature New 
York may hardly presumed have intended that, this jurisdic- 
tion, the language should have more restricted meaning. Some lack 
deftness evident adapting the language the statutes other 
jurisdictions our own statutory scheme. None the less, the intention 
evident remedy the condition which has precluded husband 
from effecting insurance upon his life provision for the benefit 
his wife even the extent which might make such provision 
for the benefit others having lesser claims. Certainly when the 
Legislature decreed that the lawful beneficiary assignee policy, 
effected another his own life, entitled the proceeds the 
policy against the the insured, whether not the right 
the beneficiary reserved permitted, may not reason- 
ably hold that the Legislature intended that exception must 
made favor the the insured against the wife. 

The same considerations which impelled the give broad 
the language the statute intended remedy conditions 
they existed 1840 should lead the courts liberal construction 
the language the statute intended remedy conditions they 
exist to-day. have already pointed out, the courts have held 
that the earlier statute applied any insurance fund the 
husband’s annual appropriation investment his moneys premi- 
ums for insurance upon his life for the benefit his wife, though 
express terms the statute refers the proceeds policy only 
where the wife her husband’s life insured. So, though 
the language the later statute refers express terms only 
policy insurance ‘‘effected any person his own life 
another life, favor person other than seems evident 
that the Legislature intended that language all 
where person appropriation investment his own money 
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premiums for upon his own life for the benefit another 
creates insurance fund for the beneficiary. 

There reasonable basis here for construction which would 
distinctions between policies where the contract insurance 
made the insurance company with the beneficiary, 
where the contract made with the person whose life insured, 
between policies where the beneficiary stranger the person whose 
life insured and policies where the beneficiary his wife. The Legis- 
lature was dealing primarily with the conflicting rights, the one 
hand, creditors, personal representatives person, whose life 
insured, and, the other hand, beneficiary the policy, 
insurance fund the appropriation moneys the insured 
for the payment premiums. Within the meaning the statute, 
all cases insurance the person whose life insured, 
upon the appropriation and investment him his moneys the 
premiums which create the insurance fund. construction would 
defeat rather than effectuate the legislative intent and create distine- 
tions without any logical basis. 

Abraham Crosney, deceased, reach insurance moneys, payable under 
policies insurance upon his life his wife beneficiary, purchased 
excess premiums above $500 paid out his estate. Their rights 
the proceeds such policies are confined the amount the 
premiums, with interest, which may have been paid the deceased 
fraud his creditors. The question whether the creditors would have 
any right premiums not excess $500 not now before us. 

The order the Appellate Division should reversed, and the 
judgment the Special Term affirmed, with costs the Appellate 
Division and this The question certified should an- 


OWNER CHECK ENTITLED PREFER- 
ENCE FAILURE BANK 


Griffith Burlington State Bank, Supreme Court Kansas, 277 Pac. 
Rep. 


When check sent the drawee bank for and re- 
turn and the bank charges the check against the drawer’s account 
and sends its draft payment, but the draft dishonored because 
the bank’s failure, the owner the check entitled payment 
full out the assets the hands the receiver. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 130. 
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Action Nellie Griffith against the Burlington State Bank and 
others. Judgment for plaintiff, and the receiver for defendant bank 
appeals. Affirmed. 

Hannen, Burlington, and Elmer Columbia, Oswego, 
for appellant. 

Ray Pierson, Burlington, Roseoe Graves, Emporia, and 
Leedy, Kansas City, Mo., for appellee. 


BURCH, J.—The action was one establish preferred claim 
against the receiver the Burlington State Bank. Plaintiff recovered, 
and the receiver appeals. The case that People’s 
State Bank Roy Burlington State Bank (No. 28785) 277 
39, just decided. 

The administrator estate kept his funds the Burlington 
State Bank, Burlington, Kan. Desiring make partial distribu- 
tion the estate, the administrator mailed Nellie Griffith, one 
the heirs residing Riverside, Cal., his check the bank for $2,000. 
Nellie Griffith delivered the check the First National Bank River- 
side, which forwarded directly Burlington State. form letter 
was used transmitting the check, which read: ‘‘We enclose the fol- 
lowing items for collection and Riverside National had 
account with Burlington State, was not opening account with 
Burlington State, was not given credit Burlington State, and the 
letter was properly understood and treated read ‘‘for 
tion and returns.’’ 

Burlington State charged the check the administrator’s account, 
and sent Riverside National draft Burlington State’s Kansas City, 
Mo., correspondent, the Commercial National Bank. The draft was 
dated April 1927. the close business that day Burlington State 
suspended. When the draft was presented Commercial National, 
payment was refused. Whien the administrator’s check was drawn and 
paid, his account was more than sufficient take care the check. 
When the draft Commercial National was drawn and forwarded 
Riverside National, Burlington State’s account with Commercial Na- 
tional was more than sufficient take care the draft. When Bur- 
lington State closed, had cash hand the sum The 
tinancial relations between Burlington State and Commercial National 
are stated more length the opinion the Bank Roy Case. 

When check bank sent the bank for collection, acts 
agent the sender make the collection, and when the 
made, gets the proceeds the same the collection 
were made from another bank across the street. this the 
bank made the collection charging the check the the 
administrator. The check was authority from the administrator 
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make the charge, and his funds subject check were reduced the 
amount the check. Having made the collection, the bank’s relation 
the fund was the same the collection had been made from 
bank across the street, and the principles apply which governed the 
decision the LeRoy Bank Case. The precise question was determined 
the Kesl Bank, 109 Kan. 776, 204 994 (1921). 

Farmers’ State Bank, 120 Kan. 233, 243 321, the Kesl Case was dis- 
tinguished and there was analogy between the two cases. the 
Guymon-Petro Case, the sole obligation the failed bank was pay 
its depositors’ checks. was not agent anybody anything. 
The relation the drawer each check was that between debtor and 
and the fact that its checks came for payment from 
chain collecting agencies did not change that relation. All that 
happened was, the obligation the debtor its creditors was 
discharged. Delivery worthless draft way discharge did not 
convert funds the bank, which unpaid checks and unpaid drafts 
were drawn, into trust funds. the Kesl Case and the case under 
decision, the banks which the checks were drawn obtained possession 
the checks under conditions which created fiduciary relation. 

the opinion the Guymon-Petro Case, the technical, even arti- 
ficial, character the principal-agent-trust-fund doctrine was adverted 
to. The observation contains possible implication which, carried 
its logical conclusion, would upset the doctrine. illustrate: the 
Roy Bank Case, Commerce Trust sent draft Burlington Na- 
tional Burlington State for and remittance. The pos- 
sible implication referred that whatever Burlington State might 
the collection transaction would done Commerce Trust, and 
consequently Commerce Trust could not hold Burlington State for 
violation its instruction which meant collect money 
its full equivalent, and its instruction remit, which meant remit 
money its full equivalent. That would permit agent for collection 
and remittance convert, its own act, its fiduciary relation that 
debtor and creditor—something which agent collect and remit 
has power, express, apparent, implied, do. 

The principal and agent doctrine was accepted all the members 
the court the Kesl Case and the companion Tire 
Rubber Co. Bank. 109 Kan. 772, 204 992, 
dissent each case was the ground change the assets the 
failed bank The subject principal and agent was not dis- 
the opinion the Tire Rubber Co. Case, because there was 
dispute about it. The matter augmentation assets, 
which the members the court did not agree, was not material, unless 
the failed bank were trustee the fund acquired execution its 
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agency collect. The judgment was that preference allowed, which 
required existence three necessary elements enumerated the brief 
counsel for the prevailing party follows: 


There must showing that fiduciary relationship ex- 
isted between the claimant and the bank, such that principal 
and agent. 

There must showing that the transaction resulted 
increase the funds or, swelling the assets the bank. 

There must showing that the increased assets were 
not dissipated the bank, but remained its general assets and 
passed into the hands the receiver the time his appointment.’’ 
Tire Rubber Co. Bank (No. 23,810) 109 Kan. 772, 204 

992. 


this Riverside National manifested intention that 
Burlington State should become its debtor. National did 
manifest intention that Burlington State should become its agent, and 
the fiduciary relation constituted Riverside National’s security. Holder 
Western German Bank (C. A.) 136 90, 92. bank were 
permitted change will the relation agent that debtor, 
forwarding banks would compelled require shipment currency 
order protect themselves. The upon the transaction busi- 
ness would disastrous that the evil consequences would far out- 
weigh the hardship depositors resulting from application the 
principal and agent doctrine occasional bank failures. 

Following the decisions the Tire Rubber Co. and Kesl Cases, 
must held that the funds Burlington State which came into the 
hands the receiver were augmented the amount the Griffith 
When the Griffith check was collected, Burlington State held 
the proceeds precisely held the proceeds the collected draft 
the Roy Case. The proceeds taken out the account the ad- 
ministrator did not belong Burlington State form part its 
assets available for distribution among The receiver, how- 
ever, got the benefit them. 

The receiver contends that preferred claim allowed, should 
account the extent the the bank’s vault when failed, and 
further. While Burlington State was going concern, designated 
the fund out which its obligation Riverside National should 
discharged. wrote and mailed its draft Commercial National. 

83, 115 Am. St. Rep. 173, the syllabus reads: ‘‘Ordinarily the 
issuance bank draft does not, prior its acceptance, operate 
assignment part the fund against which Par. 

applied the case under decision, this means that the right 
Burlington State funds deposit Commercial National the 
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amount the draft sent Riverside National was not effectively trans- 
ferred Riverside National, that Riverside National could enforce 
the right against Commercial National. The draft, however, did mani- 
fest intention Burlington State that funds possession Com- 
mercial National the amount the draft should used pay the 
draft. portion specific fund was thus effect segregated and 
appropriated discharge the trust resulting from collection the 
Griffith item. the Roy Bank Case, that fund was traced pos- 
session the receiver. The receiver’s estate was enriched the amount 
the Griffith check, and plaintiff has preferred claim the estate 
for the amount the check. 

the Tire Rubber Co. and Kesl Cases, Justice Mason’s objection 
the holding that the receiver’s estate was bettered was that fiction 
was substituted for fact. the dissenting opinion the Tire 
Rubber Co. Case, said: ‘‘The theory increase assets can 
given effect only changing the transaction—by regarding ar- 
rangement for the transfer from one person another money the 
bank was already holding the bringing new money .’’ 
Tire Rubber Co. Bank, 109 Kan. 772, 775, 204 992, 993. 

The writer agreed with Justice Mason. Perhaps this view was too 
realistic. The view was confined strictly the corpus the estate 
physical thing, and did not sufficiently regard distinct legal relations 
the thing. However that may be, the writer regards the subject 
stare decisis, and does not contend further. 

Carefully considered decisions other courts are accord with 
the decisions this court, but not necessary cite them. 

The judgment the district court affirmed. 


RIGHTS DRAWEE BANK PAYING CHECK 
BEARING FORGED SIGNATURE AND 
INDORSEMENT 


Bank Pulaski Bloomfield State Bank, Supreme Court Iowa, 
226 Rep. 119 


drawee bank which pays check bearing forged drawer’s 
signature and forged payee’s indorsement may recover the amount 
from the bank which the payment was made, where the latter, 
without cashed the check for stranger, who claimed 
the payee named the check. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 435. 


‘ 
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Action law the Bank Pulaski, Iowa (appellant), the drawee 
bank the forged check question, against the Bloomfield State 
Bank, Bloomfield, Iowa, which the first instance cashed the said 
check and put cireulation. Trial jury was waived, and with 
consent the parties the cause was tried the court which made 
finding facts and returned verdict favor the defendant bank. 
From the judgment entered, the plaintiff drawee bank appeals. 
versed. 

Henry Heinrich Taylor, Bloomfield, for appellant. 

Buell Bloomfield, for appellee. 


GRAFF, J.—This appeal presents ‘‘double forgery’’ case, 
the name the drawer the involved check and the name the first 
indorser thereon are forgeries. The following question presented 
for decision: the drawee bank (plaintiff), which has paid check 
purporting drawn one its depositors, which fact 
forgery, entitled recover the face the check from the defendant 
bank (appellee), which the first instance cashed the check for its 
face value forged indorsement, without making any investigation 
inquiry from the payee indorser the source the check 
the identity the payee indorser? 

All parties the were unknown the bank (ap- 
pellee), which put the check, indorsement, 
obvious that the drawee bank will lose the amount paid, unless 
permitted either charge the depositor recover from the 
defendant bank. drawee bank, under the general rule, may not 
charge the amount the depositor, who was the purported drawer 
the check. The reason, generally stated, that the drawee bank 
bound know the signature its See 683, 412; 
552, par. The true basis for the rule that, under 
the contract between the depositor and the bank, the bank em- 
powered charge the depositor only upon the depositor’s genuine 
order, and check which the depositor’s name forged not his 
order. 

plaintiff entitled from the defendant? The trial court 
answered the negative. Did the court correctly answer under the 
law governing the facts this case? Let first examine the record. 
The check controversy reads follows: 


Iowa 1—21—1926 No. 
Bank Pulaski 
the order Hazen Spears $173.25 one hundred seventy- 
three and 25/100 dollars. 
three steers [Signed] Tucker. 
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Tucker, the purported drawer, was depositor the drawee 
bank. The check proved forgery, not only the maker, but 
also the indorsement the name the purported payee thereon. 
The check was negotiated the defendant bank person claiming 
Hazen Spears, his indorsement the defendant bank, which 
paid him the face the check without investigating the identity 
the payee indorser. After several subsequent negotiations indorse- 
ments intermediate banks, the check finally reached the drawee 
bank through clearance January 29, 1926, and was paid the 
drawee bank, and the account Tucker said bank was 
charged with the amount the check. When the canceled vouchers 
little later were returned the bank its depositor, Tucker, dis- 
covered that this check was forgery, and upon the attention 
the bank the fact, and satisfying the bank the truth his 
Tucker’s account was credited with the amount the check. 

does not appear that the cashing bank suffered any loss 
prejudice reason any delay negligence the part the 
drawee bank failure give the cashing bank timely notice the 
forgery after the discovery that fact. well-settled rule that 
reasonably prompt notice forgery must given, order afford 
bank which has been defrauded opportunity recover its loss 
prevent loss others. See First Nat. Bank Andalusia Peo- 
ple’s Bank Red Level, Ala. App. 190, So. 324, cit. 327. 

The petition the drawee bank predicated negligence, that 
the defendant bank did not use due and ordinary ascertain who 
the party was who presented the check for payment, and that rea- 
son its failure, the time the stranger made presentment said 
check, make any investigation inquiry from any person, and es- 
pecially from the stranger, his identity his ownership the 
check, the defendant bank liable the drawee bank, notwithstanding 
the fact that the drawee bank later paid the check due time and 
course business. 

There well-recognized doctrine, presently noted, declared 
the first instance the eminent Lord Mansfield the case Price 
Neal, Burr. 1355, Bl. 390 (1762), and now sustained the 
overwhelming weight modern judicial authority, and approved 
First Nat. Bank Marshalltown Marshalltown State Bank, 107 
last resort which reject the rule Price Neal, supra, either ex- 
press rule statute judicial interpretation. cite them: 
People’s Savings Bank Cupps (1879) Pa. 315; First Nat. Bank 
(N. 49, 125 Am. St. Rep. 588; American Express Co. State Nat. 
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discussion the rule declared Price Neal, supra, 
may found Harvard Law Review, No. date February 15, 
1891, Professor Ames; Columbia Law Review, No. May, 1924, 
Professor Woodward; Illinois Law Review, No. 
1924, 277. 

The instant case based and must determined the theory 
negligence. The Negotiable Instruments Act does not, any 
its provisions, except through the law merchant, offer solution 
the problem before us, and, reason that failure define the 
rule governing the instant case, some lack uniformity 
may observed, the first instance, that the case bar are 
not dealing with the question bona fides, holder due course, 
with intermediate holder, the term used the Negotiable 
Instruments Law, nor are concerned with restrictive indorsement 
—for example, check draft deposited for collection only, nor, 
pointed out, with unreasonable delay discovering forgery the 
check, and giving notice. may noted, also, that the rule 
announced Price Neal, supra, not hard and fast rule, but 
subject qualifications, many courts have grown restive under 
its application full 

Under recognized qualifications the general rule, recovery 
drawee bank may had the particular record before the court; 
for example, where there was laches delay asserting the claim, 
where the cashing bank had not changed its position, where the cash- 
ing bank had been negligent failing require proper identifica- 
tion before cashing the check, where its negligence contributed the 
fraud, where reliance was had the method the clearing house, 
where the drawee bank had been lulled into security the acts 
the cashing bank causing the check negotiated another 
bank unqualified indorsement, and successively transferred in- 
dorsement other banks, finally reaching the drawee bank. ‘These 
matters respectively have frequently been held sufficient stay the 
operation the primary rule its fullest extent. mention these 
exceptions matter clarification, order that certain decisions 
may differentiated from the case bar, and point out that, 
although the rule Price Neal may viewed quite universal 
rule, also well settled that, under certain well-defined exceptions 
the rule, drawee bank may recover. 

heretofore stated, the law merchant this respect has been 
approved this court. First Nat. bank Marshalltown Marshall- 
town State Bank, supra. That case was decided the rule stated 
Price Neal, supra, wit, ‘‘that, between the drawee and good 
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faith holder check, the drawee bank deemed the place 
final settlement, where all prior mistakes and forgeries shall 
and settled once for all, and, overlooked, and payment 
made, must deemed final.’’ This statement the law 
merchant, and may noted that the time the decision the 
Marshalltown Case (1899) the Negotiable Instruments Law had not 
been enacted Iowa. That act, however, adopted our General 
Assembly 1902 (chapter 130), provides that the rules the law 
merchant shall govern any not provided for the act. Section 
9657, Code 1924 (Negotiable Instruments Law, §196). appears, 
therefore although the Marshalltown Case, supra, recognizes the gen- 
eral rule the law merchant and predicated the upon that 
rule, that reason the claim, proposition, and argument appel- 
lant (drawee bank) therein this court took notice what terms 
which many courts call ‘‘exception,’’ the 
general rule. This court that states the exception qualifica- 
tion thus: the holder [cashing bank] has been negligent not 
making due inquiry, the were such demand 
inquiry, when took the check the drawee may 

The opinion further reads: ‘‘The appellant [plaintiff drawee bank] 
seeks bring its case within the exception, but the only negligence 
charged here against the Bank Union, which first cashed the 
check and put Clearly the negligence, any, 
that bank, cannot imputed the defendant [appellee bank and 
bona fide holder]. the plaintiff had desired take advantage 
this qualification the rule, its action, under the facts shown here, 
should have been against the bank [Bank Union] which first gave 
the Thus made clear that, had the Bank 
Union the Marshalltown Case, supra, been party defendant, in- 
stead intermediate holder due course, would find the termi- 
nal word the opinion and not the word ‘‘affirmed.’’ 
True, the Marshalltown Case did not involve ‘‘double forgery,’’ but 
nevertheless the rule announced clarifies the situation, and the rule 
stated way qualification must viewed declaration the 
law merchant, and forceful the primary rule announced Price 
Neal, supra, expressly approved the Marshalltown Case. Both 
the rule and the qualification are expressive the law merchant and 
constitute the law the state Iowa this day. 

quite manifest, from the decisions courts last resort 
presently noted, that matter fairness proper, and the 
furtherance justice necessary, consider the question diligence 
negligence cashing bank determining the rights drawee 
relation the first indorsee (cashing bank) forged check which 
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was put circulation the latter. The numerical weight au- 
thority affirms that negligence the part the purchaser taking 
forged indorsed check, under that demand inquiry 
investigation before cashing same, subjects such bank liability 
for the loss, any. the obligation the cashing bank the case 
bar recognized, that bank conclusively shown have been 
negligent. ‘‘It may stated generally that when the holder the 
check has been negligent not making due inquiry, the cireum- 
were such demand inquiry, when took the check, the 

drawee bank, that pays and discharges instrument, does not 
become holder the sense defined the Negotiable Instru- 


Act. Section 9652, Code 1927; Negotiable Instruments Law, 


191. When the check question was cashed the drawee bank, 
became mere receipt. was dead instrument. Therefore the 
drawee bank, not being holder, defined the Negotiable Instru- 
ments Law, not aided section 9526, Code 1927 (Negotiable Instru- 
ments Law, 66), for the reason that the statutory contract promise 
recited said section does not extend the drawee bank, but only 
subsequent holder. 

There claim made, and recognized few authorities, that 
section the Uniform Negotiable Instruments Act (section 9522, 
Code 1927) governs the present situation. sufficient state that 
there provision the Negotiable Instruments Law drawee 
who pays without previously accepting the instrument. Payment 
not equivalent acceptance, the latter simply means promise 
pay the future. ‘‘The payment bill check the drawee 
amounts more than acceptance. The rule, holding that such 
payment has all the efficacy acceptance founded upon the 
that the greater includes First Nat. Bank Bank 
Cottage Grove, Or. 388, 117 Acceptance and payment are 
legal concepts. 

the ease South Boston Tr. Co. Levin (1924) 249 Mass. 
45, 143 816, said: ‘‘We are unable agree with this state- 
ment, there similarity between acceptance and payment; pay- 
ment discharges the instrument, and one else expected advance 
anything the faith it; contemplates further 
tion, induced the fact acceptance. The rule that the acceptor 
makes certain admissions, which will inure the benefit subsequent 
holders, has applicability payment the instrument, where sub- 
sequent holders can never 

Let review some the decisions our sister states, which 
decisions involve facts analogous the instant case, and involve the 
legal proposition. First Nat. Bank Danvers First Nat. 
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Bank Salem (1890) 151 Mass. 280, 44, Am. St. Rep. 
450, said, commenting the facts: ‘‘The person who presented 
the check the defendant bank was not known either its officers, 
and was not one its attempt have him identified 
was made; and, without identification, the money was paid over upon 
his indorsement the check the name ‘Joel Kimball,’ the check 
being payable ‘Joel Kimball The nominal drawer 
the check, whose name was forged, was not customer the defend- 
ant. altogether probable that the defendant, before cashed 
the check, had made proper inquiry, the utterer would not have 
remained encounter any such investigation; and, had, would 
readily have been ascertained that was not the reputable person 
the name ‘Joel Kimball’ who resided Danvers.’’ The above case 
involved suit between the plaintiff drawee bank and the defendant 
bank, who the first instance cashed the check and put circula- 
tion. 

The case First Nat. Bank Orleans State Bank Alma 
(1888) Neb. 769, 289, Am. St. Rep. 294, quite anal- 
ogous the facts the case bar, that stranger presented 
the Bank Orleans check purporting drawn one the 
Alma bank. The cashier the Bank Orleans paid the check with- 
out requiring proof the identity the person presenting the 
same making inquiries regard him. The check was sent 
bank and there credited the bank Orleans and 
the Lineoln bank sent the Alma bank, which was drawn, and 
was paid such bank. The check proved forgery, and 
was held that the Orleans bank was liable for the amount received 
the check. the opinion pointed out that the Bank 
Orleans had required the holder the check prove who was and 
the manner which came the check, all probability, the 
holder would have declined the ordeal and the check would not have 
been paid. The opinion states: ‘‘The loss, therefore, may traced 
directly the [Bank Orleans’] negligence.’’ 

People’s Bank Franklin Bank, Tenn. 299, 716, 
724, Am. St. Rep. 884, the name Young, depositor 
the People’s Bank, was forged check drawn that bank 
payable the order Morgan. Morgan’s name was also forged 
indorser the check. The check, with the forged names Young, 
the maker, and Morgan, the indorser, was presented the defend- 
ant, the Franklin Bank, which and transmitted it, after in- 
dorsing it, the People’s Bank for payment. The People’s Bank 
had account with the Franklin Bank, and upon receipt the check 
the People’s Bank passed the amount thereof the credit the 
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Franklin Bank. The People’s Bank did business Springfield, Tenn., 
while the defendant bank did business Clarkesville, Tenn. Upon 
the discovery the forgery, when Young came examine his pass- 
book, together with the returned checks, the People’s Bank canceled the 
charge against Young, the depositor, and promptly notified the Frank- 
lin Bank the forgery, and demanded that paid the amount 
that had received the People’s Bank. and upon its refusal 
the People’s Bank sued reeover. obvious that the facts 
the Tennessee case are quite analogous the facts the instant 
and all fours, since the name the maker and the indorser 
were both forged. The trial court the Tennessee case applied the 
rule which required the drawee its peril know the genuineness 
the signature its depositor, and dismissed the plaintiff’s bill. The 
judgment entered was reversed appeal, and the Supreme Court 
Tennessee said: 


some conflict authority upon the subject, 
careful investigation the adjudged cases and the text-books leads 
the conclusion that the bank can recover party whom pay- 
ment made forged check, indorsed the party whom paid 
where the party whom paid has been guilty negligence receiv- 
ing and indorsing the check; for notwithstanding the negligence, 
some degree, that the paying bank has been guilty paying the 
forged check without detecting the forgery its depositor’s signature, 
often happens, may happen, that the party whom payment 
made has been guilty the first negligence purchasing and indors- 
ing the forged paper. That bank upon whom the check drawn, 
the practical administration banking business, may well lulled 
less scrutiny its depositor’s signature check, where 
the same indorsed another bank with which 
interchange business, than would exercise accepting and pay- 
ing the same check, not indorsed, 


that, the signatures the drawer and the payee are both forged, 
the holder gets title, and therefore cannot hold the proceeds the 
draft against the drawee paying mistake. 

Ellis Ohio Ins. Co., Ohio St. 628, Am. 610, 
check purporting have been drawn Davis Co., the Me- 
Traders’ Bank was presented stranger the defendant 
bank, which paid the check. The check proved forgery. 
question was asked who the presenter was, his right 
the check, and the forgery was not discovered until several days there- 
after, when the check was returned the defendant and repayment 
demanded. The Supreme Court its opinion said: ‘‘In all such 
cases, either acceptance payment, the foundation upon which the 
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drawee made suffer the loss the imputed negligence accepting 
paying, until has ascertained the bill genuine. But 
this stern rule only exerted favor holder without fault, and 
for valuable consideration, and deem equally clear that may, 
his own negligent place himself such inequitable 
position reference the drawee deprive himself the bene- 
fit this rule, and makes unjust and inequitable that should 
keep what has obtained mistake, and for which has given 
equivalent.’’ 

(N. 8.) 63, 114 Am. St. Rep. 986, Ann. Cas. 744, was 
held, under what termed ‘‘the fault negligence rule, that the 
drawee forged check may recover the amount paid upon from 
one whose conduct has been such mislead him induce him 
pay the 

Farmers’ Nat. Bank Farmers’ Traders’ Bank, 159 Ky. 141, 
cashed forged check forged indorsement, has collected the 
amount from the drawee, cannot avoid the restoration the funds 
received, the theory that drawee not entitled recover what 
paid forged check, because, having itself acted upon forgery, 
acquired title the paper. The Kentucky decision reviews the 
authorities extenso the proposition involved the bar. 
appears from the that February 1913, unknown man, 
representing himself Fred Schatzman, presented the Maysville 
Bank, its place business Maysville, check drawn the 
Augusta Bank, bearing the signature James Ware drawer, and 
payable the order Fred Schatzman, for $375. Without inquiry 
question, and without any identification the holder, the Mays- 
ville Bank paid the check and forwarded its collecting bank, which 
turn forwarded the Augusta Bank, where was received and 
paid February 10th. James Ware was regular customer and de- 
positor the Augusta Bank, but his account was kept the name 
James Ware, Agent. When the check was presented the Augusta 
Bank February 10th, officer that bank added the word 
Ware’s name the check, and then paid and charged 
the account James Ware, Agent. When Ware went over his 
checks immediately discovered the check was forgery, and that the 
indorsement Fred Schatzman was likewise forgery, and that the 
man who received the money was not Fred facts 
were alleged the petition and were conceded true. The Mays- 
ville Bank refused repay the August Bank the money thus 
obtained upon the forged check, and the Augusta Bank commenced its 
action recover the money paid. The court sustained 
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demurrer the petition, and the drawee, Augusta Bank, appealed, 
and the judgment entered the lower court was reversed. The court 
its deision said: 


are not, however, required the decision this case dis- 
approve the rule Price Neal, since the facts here bring this case 
within the scope the rule cases instruments. Accord- 
ing the weight authority, under the express rule, bank which 
check drawn upon another bank, without requiring proof 
the identity the person presenting the same, making inquiry 
regard him, the amount which check afterwards paid 
the drawee, liable the drawee for the amount paid, where 
the check proves forgery; having been guilty the first 
fault’’ (citing cases). 


See, also, Bank Williamson County Bank, Va. 
545, 761, 8.) 605, which affirms the same 
doctrine. 

Professor Brannan, his outstanding work Negotiable Instru- 
ments Law (4th Ed.) 560, 62, states the rule: ‘‘But, where pay- 
ment has been made without acceptance, the right the drawee 
recover will depend the rules the law under section 
196, the statutory law the state, any. But, course, this 
fatal uniformity.’’ 

The growth the law the growth experience, and the desider- 
atum this modern age uniformity the statement legal prin- 
ciple. This evidenced the Restatement the Common Law 
the American Institute Law. The law constantly approaching 
consistency. Attempts uniform law and legislation illustrate this 
fact. However, the wisdom the Legislature framing positive 
laws any particular subject answer all the purposes and intent 
the law has seldom, ever, been found equal the subject. This 
true the adoption the Uniform Negotiable Instruments <Act. 
failed the instant matter. this failure ‘‘is fatal 
The nearest approach court last resort curing 
this lack uniformity matter this character follow the 
weight judicial authority. 

the case bar the case was pleaded and tried the theory 
negligence, which means simply that the defendant cashing bank, 
alleged, failed exercise due care cashing the check and putting 
the same The check not the basis the action. 

the instant case the evidence conclusively shows that when the 
stranger, purporting one Hazen Spears, the payee the check, 
presented the for payment the defendant bank, officer 


732 THE BANKING LAW JOURNAL 


the bank made any inquiry whatever his identity. fact the 
bank, any officer agent thereof, did not know who was, nor 
were any steps taken find out. The defendant bank was under 
legal moral obligation the eheck when presented 
its reason can assigned why would unjust re- 
quire the defendant bank refund. The cashing bank cannot 
viewed, the first instance, holder due course, since the in- 
strument was inherently void, and the indorsement the forger 
the defendant bank passed title. Section 9483, Code 1924. 
brief, under the facts this case the defendant bank was negligent 
the check and putting circulation. should stand the 
loss. The motion for new trial should have been sustained. Wherefore 
the judgment entered reversed. 


CONTRACT BETWEEN DIRECTORS AND BANK- 
ING SUPERINTENDENT GUARANTEEING 
SOLVENCY BANK 


Andrew, Superintendent Banking, Breon, Supreme Court 
Iowa, 226 Rep. 


contract wherein the officers and directors bank, consid- 
eration the extension the bank’s charter the superintendent 
banking, guarantee that the bank then solvent and that they 
will maintain its solvency void against public policy. 

Under such contract the receiver the bank, upon 
solvency, will not permitted hold the officers and directors 
liable for the bank’s debts. 


This was action the plaintiff from the defendants 
contract guaranteeing the the Hedrick State Bank. 
The defendants attack the plaintiff’s petition demurrer, which was 
sustained. From this ruling, the plaintiff appeals. Affirmed. 

John Fletcher, Atty. Gen., Geo. Baker, Sigourney, and Clyde 
Jones and Jaques, both Ottumwa, for appellant. 

Gillies Daugherty, Ottumwa, for appellees. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 403. 
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KINDIG, J,—For many years the Hedrick State Bank, 
banking corporation, with capital $25,000, conducted business 
Hedrick. November, 1921, its charter expired. application, 
due time, was made the stockholders the corporation the state 
banking superintendent for the renewal thereof. Before granting the 
request, the state superintendent, through bank examiner, investi- 
gated the affairs that financial Through this examination, 
was learned that certain the bank’s assets were doubtful char- 
acter. the state superintendent banking questioned the institu- 
tion’s 

Then, January 31, 1922, written agreement was entered into 
between the state superintendent banking and the appellees, 
Breon, Bowlin, Martin, Fred Sauer, and Holzhauser, 
who were the bank’s officers and directors. Said written undertaking, 
far material, the following effect: 


Whereas, the superintendent banking the state 
Towa, Murray, has reached the conclusion that certain assets 
said bank |Hedrick State are doubtful character, and its 

therefore, remembered that the undersigned [appellees] 
members the board directors and officers and stockholders the 
Hedrick State Bank, and each them, consideration said banking 
department permitting the said Hedrick State Bank continue 
business and receive further deposits and continue conduct the 
banking business, guarantee that said Hedrick State Bank this 
time solvent; they and each them further contract and agree keep 
and maintain said Hedrick State Bank solvent. 

further contract and agree collect otherwise convert 
the assets said bank, including the notes, bills, contracts, and other 
evidences indebtedness belonging said institution, into cash 
have the same secured due course business the satisfaetion 
the superintendent banking the state Iowa, Murray. 


Subsequently, February, 1922, the bank’s charter was renewed, 
and thereunder the institution was permitted and did operate until 
February 1926, when was closed the banking department for 
insolvency. February thereafter the appellant was duly ap- 
pointed receiver for the financial concern, law provided. More 
than year after assuming this trust, the appellant, March 30, 1927, 
filed his petition this action, seeking recover from the appellees 
$175,000. 

That pleading was divided into three counts: Count 
upon the written contract guaranty before mentioned; count 
was founded upon the common-law liability bank directors for 
negligence loaning the bank’s funds; and count III was based upon 
the directors’ liability for making excess loans. and III, the 
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above counts, are not involved the present appeal, but only that re- 
garding the written contract guaranty before us. 

This count was attacked appellees through demurrer. 
far material, the demurrer questioned the sufficiency said count 
entitle appellant the relief demanded because, first, said contract 
too indefinite, vague, and uncertain; second, the contract contrary 
publie policy, and therefore void; and, third, there considera- 
tion support the agreement. 

the contract aforesaid, between the state banking superintendent 
and the officers and directors the bank, void because contrary 
policy? discussion the law applicable and more thorough 
examination the facts here concerned will make possible 
answer the interrogatory. What policy? Our own court, 
Liggett Shriver, 181 Iowa, 260, 164 611, said upon this 


term policy’ indefinite and uncertain definition, 
and there absolute rule test which can always deter- 
mined whether contract contravenes the policy the state; 
but each case must determined according the terms the instru- 
ment under consideration and the circumstances peculiar thereto. 
general, however, may said that any contract which conflicts with 
the morals the times contravenes any established interest so- 
ciety contrary policy. must look the Constitution, 
statutes, and judicial decisions the state determine its public 
policy, and that which not prohibited statute, condemned 
judicial decision, nor contrary the public morals, contravenes 


Corpus Juris, 426, 362, furnishes the following text: ‘‘But 
there are many things which the law does not expressly prohibit 
penalize, which are mischievous their nature and tendency that 
grounds policy they are not permitted the subject 
enforceable agreement.’’ See, also, Blair ux. Fitch, 189 Iowa, 
1307, 179 863; Wilson Subdrainage District Richardson, 195 
Towa, 345, 190 384. 

With those definitions guide, now proceed test the legality 
the contract before measuring against the legal duties im- 
posed upon the state banking superintendent. Section 9140 the 1924 
Code provides: ‘‘The superintendent banking shall the head the 
banking department Iowa and shall have general control, supervision, 
and direction all banks and trust companies incorporated under the 
laws Iowa, and shall charged with the execution the laws 
this state relating banks and banking. The organization and reor- 
ganization state and savings banks and trust companies shall 
subject the approval the superintendent 
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Section 9235 the same Code contains this command: ‘‘When 
shall appear the superintendent banking that any savings 
state bank has refused pay its deposits accordance with the terms 
which such deposits were received, has become insolvent, that 
its has become impaired, has violated the law, con- 
ducting its business unsafe manner, shall, order ad- 
dressed such bank, direct discontinuance such illegal unsafe 
practices, and require conformity with the 

Furthermore section 9238 that Code continues: ‘‘If any such 
bank shall fail refuse comply with the demands made the said 
superintendent, the said superintendent shall become satisfied 
that any such bank insolvent unsafe condition, that the 
interests require the closing any such bank, may ap- 
point additional bank examiner assist him the duty liquida- 
tion and distribution, whereupon the right levy, execution, 
attachment against said bank its assets shall 

Supplemental the foregoing legislation section 9246, which 
reads: ‘‘Should the stock any state savings bank become 
impaired losses otherwise, the superintendent banking may 
require assessment upon the stockholders, and shall address 
order the several members the board directors such bank, 
fixing the amount assessment 

Obviously the state banking superintendent the time this con- 
tract had before him, under the foregoing statutes, least three gen- 
eral courses: First, could have closed and liquidated the 
second, was permissible for him have levied assessment the 
stock under proper conditions; and, third, had the power demand 
that the questionable paper strengthened removed from the assets 
and replacement thereof made sound substitutions. However, the 
superintendent adopted none those remedies; but, the other hand, 
that official chose pursue plan his own, not authorized 
statute. Under the method adopted, contracted with appellees that 
the charter would renewed and the bank permitted continue its 
business return for guaranty that the institution was then solvent. 
The official examination conducted the banking department con- 
vineed the superintendent that there were serious doubts about such 
yet, effect, the superintendent bargained with the ap- 
pellees that the insufficient assets would disregarded under the al- 
leged agreement. was guaranteed, and therefore insolvency 
must oceur before the indemnity would become operative, for there was 
responsibility until was determined that the bank was not 
solvent condition. Such guaranty did not make the bank 
fact solvent, but rather purported make good loss the event 
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there was avoid that catastrophe the very purpose 
the state banking department. 

Theoretically, least, there could not insolvency the assets 
the bank were adequate. Its properties and securities would likely 
sound and sufficient if, from time time, the banking department 
requires the removal strengthening insufficient assets condi- 
tion precedent continuation business. Likewise, the case 
bar, had the banking superintendent insisted replacement 
strengthening questionable paper before renewing the charter, and 
then afterwards not permitted the continuation business without 
obedience the department’s demands, the depositors and the public 
general would have been protected, far possible under the 
present statute. the so-called guaranty, however, bank’s weak- 
ened financial condition was not strengthened into substantial posi- 
tion. Whatever weakness existed was permitted, under the agreement, 
remain. Bad assets were not removed strengthened, but allowed 
continue handicap business stability and progress, because the 
activities that financial concern were dependent upon and must 
with such assets were, fact, within its possession, in- 
the questionable, well the sound, financial paper. 

Had the appellees purchased guaranteed specific notes other 
items held the bank, then different question would presented. 
that event, the bad paper thereby would withdrawn strength- 
ened, that the bank, its business manipulations, would armed 
with sound and sufficient assets for the performance its functions. 
Insolvency would not handicap under those Never- 
theless, under the so-called guaranty, the doubtful insufficient 
assets remained constant and continual detriment, blocking the 
progress business. The banking superintendent believed the assets 
unsafe, but permitted the appellees, through the alleged guaranty, 
overcome that official judgment, and, contrary thereto, brought about 
the continuance unstableness the institution until finally col- 
lapsed, resulting the loss aforesaid. Manifestly such agreement 
tended lead the superintendent away from his official duty and 
started him upon voyage uncharted by, and contrary to, the statutes. 
Thereby the superintendent was induced abandon ‘‘the discharge 
official policy clearly prevents that illegal course. 
Cole Parker al., Iowa, 167, Am. 439; Cass County 
Beck, Iowa, 487, 200; Dodson MeCurin, 178 Iowa, 1211, 

thus with full realization that courts should 
nullifying contracts. Richmond al. Dubuque Sioux 
City Co., Iowa, 191; Cole Brown-Hurley Hardware Co., 139 
487, 117 746, (N. S.) 1161, Ann. Cas. 846; 
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Livingston Co., 142 Iowa, 404, 120 1040; Griswold 
Kemble Weaver, 200 Iowa, 1333, 206 83. test 
applied contract this kind whether is, its nature, such 
may injurious the public. The question its actual result 
not involved the inquiry.’’ Livingston Co., supra. See, 
also, Ass’n Highway Contractors Williams, 213 Ky. 
claring void agreements and securities not taken conformity the 
statute, when attempted set and the officer, 
guard against official oppression the one side, and lax performance 
duty the Cole Parker al, supra. 

Giving due prominence, must, the foregoing definition, 
caution, and test, plain that the contract sued upon cannot en- 
forced, because contravenes the statutes aforesaid, opposes the es- 
tablished interests society, and tends injure the general. 
Argument the appellant, however, that the above and 
foregoing doctrine inconsistent with the decisions reached Estate 
Prunty, 201 Iowa, 670, 207 785; Hills Savings Bank Hirt, 
204 941, 216 281; Farmers’ State Bank Fisher, 204 
1049, 216 709. 

careful study and analysis, however, those cases will reveal 
clear distinction between the facts there involved and those presented 
the instant controversy. the Prunty Case, supra, did not 
general warranty but rather considered con- 
tract whereby officers and directors guaranteed four separate items 
paper. Fortified that guaranty, the superintendent banking de- 
cided that the paper was good, and therefore left the bank. 
Hence the bank was fully solvent, and was able proceed with its 
duties unhandicapped doubtful assets; while the 
case bar the individual items the Hedrick State Bank were not 
removed guaranteed, but left their dubious and questionable state. 
Therewith the institution was required perform its duties thus 
hindered and embarrassed, because the guaranty did not come into 
operation unless and until there was Moreover, the super- 
intendent believed the Hedrick State Bank insolvent, 
weakened condition. Strengthening was required immediately; yet, 
regardless the official’s judgment that regard, permitted the 
alleged guaranty seduce him from his path duty and allowed the 
insufficient assets remain unstrengthened and unreplaced. 

Again, the Hills Savings Bank Hirt Case, supra, the officers 
and directors individually purchased the bank, under the direction 
the state banking superintendent, certain doubtful paper. These 
officers gave their notes the bank for the consideration the pur- 
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chase. Contained within the agreement therefor was the following 
sentence: ‘‘It further agreed that notes bills purchased 
the directors hereunder shall again any time reappear the assets 
said Hills Savings Bank.’’ Here again the bank, the action its 
officers and directors, was made solvent concern. Insolvency was not 
permitted continue, because after that transaction there was 
doubtful uncertain paper among the assets the institution. 

Likewise, the Fisher Case, supra, note was given the bank 
directors and stockholders thereof. The amount the note 
was $2,700, and its purpose was remove frozen assets the bank 
that extent. the uncertain questionable paper was re- 
moved, and the new and sound note substituted therefor. Thus the 
bank remained sound and solvent. Wherefore distinction clearly ap- 
pears between the three cases just discussed and the one bar. Each 
the former involved facts where the bad paper was either re- 
moved strengthened, that the institutien was safely solvent; while 
here the questionable assets remained weaken and hinder the Hedrick 
State Bank, because the alleged guarantors could not upon 
for assistance until there was insolvency. 

The judgment the district court, therefore, affirmed. 

Affirmed. 


